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March 26th, 2021 
 
CAL FIRE Santa Rosa Review Team 
135 Ridgway Ave 
Santa Rosa, CA 95401 
 
Dear CAL FIRE Santa Rosa Review Team, 

 
On behalf of the Environmental Protection Information Center, Greenfire Law, PC, the Law 

Offices of Edward E. Yates, the Jug Handle Creek Farm & Nature Center, the Center for Biological 
Diversity, the Forests Forever Foundation, the Mendocino Coast Audubon Society, and the Mendocino 
Trail Stewards (collectively “EPIC”), please accept these comments on THP 1-20-00193-MEN “Mitchell 
Creek”. The THP preparation and approval process is the functional equivalent of the preparation of an 
environmental impact report (EIR) contemplated by CEQA.1 The purpose of a THP is “to identify the 
proposed harvest plan, provide public and governmental decisionmakers with detailed information on the 
project's likely effect on the environment, describe ways of minimizing any significant impacts, point out 
mitigation measures, and identify any alternatives that are less environmentally destructive.”2 CAL 
FIRE’s approval of timber operations is subject to CEQA’s standard of judicial review.3 “If an EIR fails 
to include relevant information and precludes informed decision-making and public participation, the 
goals of CEQA are thwarted and a prejudicial abuse of discretion has occurred.”4 EPIC is concerned 
about several issues which have not been adequately addressed within the THP and which we believe 
constitute prejudicial abuses of discretion.    

 

I. The THP Violates CEQA and the FPA because of Lack of Organization and Clarity.   
 
CEQA requires that environmental review documents must be “organized and written in a 

manner that will be meaningful and useful to the decisionmakers and the public.”5 The Forest Practice 
Act regulations require that the information in THPs “shall also be sufficiently clear and detailed to 
permit adequate and effective review by responsible agencies and input by the public to assure that 

significant adverse individual and cumulative impacts are avoided or reduced to insignificance.6  
 
The THP however, is insufficiently clear and detailed to permit meaningful and effective review, 

with a logical order, and text citation and reference to supporting information, clearly identified 
memoranda, and evidence intended to support CALFIRE decision.  For instance, the THP is not clear 

 
1 Environmental Protection Information Center, Inc. v. Johnson 170 Cal. App. 3d 604, 61 (1985). 

2 County of Santa Cruz v. State Bd. of Forestry 64 Cal.App.4th 826, 830 (1998). 

3 Pub. Res. Code §§ 21168, 21168.5; Sierra Club v. State Bd. of Forestry, 876 P.2d 505, 7 Cal. 4th 1215 (1994). 

4 Save Our Peninsula Committee v. Monterey County Board of Supervisors, 87 Cal.App.4th 99, 128 (2001) 

5  Pub. Res. Code § 21003. 

6 Cal. Code Regs., tit. 14, § 897(b)(3)  
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regarding Winter and Wet Period logging7 and the extent of road construction in steep areas. The THP 

states that there will be 18,517 feet of road construction8 but it is not clear what percentage that is very 

steep slopes of 50 -65% in Coho Salmon Watershed.9   
 
Further, the THP does not discuss the potential impacts regarding use and construction of 

landings and use of culverts in WLPZ.10 For instance, the THP requires the replacement of numerous 
culverts but includes no discussion of those project measures, nor the existing conditions for the 

culverts.11   
 
The THP is utterly confusing and opaque with regard to what waste discharge requirements will 

be enforced. The THP first assigned conditions in Section V, but apparently has withdrawn some subset 
of those as of March 4, 2021. It is unclear which of the NCRWQCB’s General Waste discharge 
requirements will be enforced and which will be ignored, and it is fundamentally misleading that Section 
V contains some number of conditions which will not be enforced.12 

 
 

II. The THP Has Failed to Collect Substantial Evidence in Order to Form an Accurate 
Environmental Baseline  
 
The implementing CEQA Guidelines state with regard to an EIR's description of a proposed 

project's environmental setting: "An EIR must include a description of the physical environmental 
conditions in the vicinity of the project, as they exist at the time the notice of preparation is published, or 
if no notice of preparation is published, at the time environmental analysis is commenced, from both a 
local and regional perspective. This environmental setting will normally constitute the baseline physical 
conditions by which a lead agency determines whether an impact is significant."13 California courts have 
repeatedly held that the baseline must reflect “existing physical conditions in the affected area, that is, the 
real conditions on the ground”.14 An accurate baseline is necessary because “the significance of a project's 
impacts cannot be measured unless the EIR first establishes the actual physical conditions on the 
property.”15 It follows that “baseline determination is the first rather than the last step in the 

 
7 THP sec. 2, p. 32. 

8 THP sec. 2, pp. 33, 35. 

9 THP sec. 2, pp. 37, 43-44. 

10THP sec. 2, pp. 43-44. 

11 THP sec. 2, pp. 45-47. 

12 Revised Section II p. 75 (3/4/21). 

13 Cal. Code. Regs. tit. 14, § 15125(a) (2018). 

14 Communities for a Better Environment v. South Coast Air Quality Management District, 48 Cal.4th 310 (2010); 
Environmental Planning & Information Council v. County of El Dorado, 131 Cal.App.3d 350, 354 (1982);  Save 
Our Peninsula Committee v. Monterey County Bd. of Supervisors, 87 Cal.App.4th 99, 121 (2001)  

15 Save Our Peninsula Committee v. Monterey County Board of Supervisors, 87 Cal.App.4th 99, 125 (2001) 
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environmental review process.”16 If determination of a baseline is made improperly or postponed until 
after the public has had an opportunity to review the proposed plan, the requirements of CEQA are not 
met.17 In Save Our Peninsula Committee v. Monterey County Board of Supervisors, the court of appeals 
explained “[a]n EIR in which a baseline... is elastic and can be modified … at the end of the 
environmental review process without benefit of analysis or public participation” would not “inform 
decision makers about the impacts of the proposed project on the existing environment.”18  

 
There are two instances where this THP has failed to collect substantial evidence in order to form 

an accurate environmental baseline. First, the THP relied on inadequate northern spotted owl (NSO) 
survey data in order to establish the current environmental baseline with regards to the status of the NSO 
within the biological assessment area. Second, the THP entirely neglected to consider the fact that the 
plan area falls within the Mendocino Coast Important Bird Area when setting the environmental baseline 
for the project. 

 

A. The THP Contains Inadequate NSO Surveys to Form an Accurate 
Environmental Baseline 

 
The USFWS recently determined that uplisting the NSO from Threatened to Endangered was 

warranted due to severe habitat loss and the threat posed by the invasive barred owl.19 Furthermore, 
researchers of NSO populations have likewise described the species as within “an extinction vortex” 
because of the dual threats of habitat loss and the barred owl.20 Given the current dire situation, it is 
imperative that CAL FIRE do everything in its power not to contribute to the decline of this species. 

 
There are several pieces of information within the THP which are causes for concern with regards 

to the NSO. First, a barred owl pair was detected within 0.25 miles of an historic nest/core location.21 
Recent trends in demographic study sites are not encouraging with regards to NSO stability in the 
presence of increasing Barred Owl populations. Given the significant threat posed by the barred owl to 
NSO, it is concerning that the THP does not contain any plan to mitigate the threat posed by this barred 
owl pair. Another concern is that the THP has not adapted its NSO protections given the presence of 
barred owls. The introduction of Barred owls can force NSO into less optimal habitat than they previously 
used.22 This makes it more difficult to detect NSO as they may have relocated to different sites than their 

 
16 Id. 

17 Id. at 127-28. 

18 Id. (holding that introducing a new methodology for baseline determination at the end of the environmental 
review process without any informational discussion or opportunity for public review was an abuse of discretion). 

19Endangered and Threatened Wildlife and Plants; 12-Month Finding for the Northern Spotted Owl, 85 Fed. Reg. 
81144 (Dec. 15, 2020) (to be codified at 50 CFR 17). 

20Zach Urness, Spotted owls pushed closer to 'extinction vortex' by Oregon wildfires, (Dec. 1, 2020), 
https://www.usatoday.com/story/news/nation/2020/12/01/northern-spotted-owl-habitat-threatened-oregon-
fires/6462923002/ 

21 THP at 208. 

22 Tonja Chi, Mitchell Creek Timber Harvest Plan, Northern Spotted Owl Evaluation Summary (Dec. 28, 2020) 
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historic sites.23 This can make it very difficult to tell what habitat and locations the NSO may be using in 
the presence of barred owls. In particular, it is extremely difficult to identify a concentrated use area due 
to a lack of ability for NSO to nest in the presence of barred owls.24 There was an NSO detection in the 
2020 survey but it is unclear how well that NSO will fare given the presence of the nearby barred owl 
pair.25 

 
The current survey data is not adequate to ensure that there will be no incidental take of NSO as 

associated with this THP. The Protocol for Surveying Proposed Management Activities That May Impact 
Northern Spotted Owls (USFSW 2012) defines guidelines on how to establish fixed call point locations 
for nighttime spot calling. It appears that the NSO surveys conducted as part of this THP did not comply 
with the 2021 Protocol survey.26 The surveys did not cover all of the NSO habitat and some of the call 
point locations did not fall within distances where auditory surveys could reach the owls, or where the 
vocalized responses could be audibly detected by a surveyor. An NSO biologist hired by EPIC to review 
the NSO survey data concluded that “complete survey coverage of all habitat, as described in the 2012 
Protocol, is not achieved by the existing call route.”27 

 
Another cause for concern is the fact that no surveys were conducted between 2014 and 2019.28 

This gap in the informational record makes it impossible to determine how long barred owls have been 
established in the area or how long it has been since MEN 091 has had a detectable pair or successful 
reproduction. Even the best surveys can miss NSO, particularly given that NSO are more difficult to 
detect when there is a barred owl nearby. That is why consistent, repeated surveys are vital to establish 
the true baseline with regards to NSO populations. In order to obtain reliable spotted owl survey data and 
avoid unauthorized incidental take, the RPF should follow the Protocol for Surveying Proposed 
Management Activities That May Impact Northern Spotted Owls (USFSW 2012). Protocol surveys 
approved by the USFWS incorporate a minimum of 2-consecutive years of survey data, with 6 complete 
visits per year. Without any surveys from 2014 to 2019, the NSO baseline is operating on an incomplete 
2020 “snapshot” which fails to give a true sense of the situation. After examining the THP’s survey data, 
a spotted owl biologist hired by EPIC concluded that “there is not enough recent data to generate concrete 
information regarding a current activity center location” and that “[w]ithout this information, potentially 
significant impacts resulting from harvest operations cannot be adequately identified, analyzed, mitigated 
for, and protections cannot be established.”29 

 
Given the presence of barred owls and inadequate survey data, it is impossible to determine 

whether the baseline assessment of NSO populations is accurate. Without the ability to identify an 
accurate concentrated use area (because of the fact that barred owls make NSO more shy and there 

 
23 Id. 

24 Id. 

25 THP sec. 5, p. 216. 

26 Tonja Chi, Mitchell Creek Timber Harvest Plan, Northern Spotted Owl Evaluation Summary (Dec. 28, 2020) 

27 Id. 

28 THP sec. 5, p. at 208. 

29 Tonja Chi, Mitchell Creek Timber Harvest Plan, Northern Spotted Owl Evaluation Summary (Dec. 28, 2020) 
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weren’t any surveys conducted from 2014 to 2019), the chances of timber operations causing habitat 
degradation within the NSO’s actual concentrated use area is greatly increased. Timber harvesting within 
a concentrated use area, no matter how selective, would be a significant environmental impact to NSO. 
Damage to any resources in the form of habitat degradation or removal would be detrimental to the NSO, 
particularly when that loss is compounded by the added stressor of barred owl competition. It appears 
from the THP that most of the impacted area would be potential foraging habitat which the NSO depends 
on. Removal of any habitat which the NSO is using to meet its fundamental biological needs will 
accelerate the process of NSO being extirpated from JDSF. No timber operations should occur until 
several consecutive years of survey data can be collected and a more complete understanding of the NSO 
population can be gleaned. In addition, any future THPs should ensure that there will be no adverse 
impacts to NSO caused by the THP because currently the “Mitchell Creek THP will produce irreparable 
harm to the NSO.”30   

 

B. Important Bird Area not considered in baseline 
 
The Audubon Society, as the US partner for BirdLife International, spearheads an effort to 

identify, monitor, and protect the most important places for birds within the US.31 Audubon’s 
ornithologists have identified a stretch of coastline as the Mendocino Coast Important Bird Area (IBA).32 
The Mitchell Creek THP area falls within the Mendocino Coast IBA and abuts important preserved areas 
such as the Jug Handle State Natural Reserve.33 As such, disturbances within the THP area will have 
significant adverse impacts to bird populations within this IBA. The IBA is used by a large number of 
recreational and research level birders who have reported sightings of many rare bird species within the 
area.34 Species of concern which have been identified near the THP and within the IBA area include the 
Marbled Murrelet, Northern Spotted Owl, and Sharp Shinned Hawk.35 

 
Despite the importance of the area for birds and birders, the THP fails to mention that the THP 

area is located within the Mendocino Coast IBA. Thus, it can only be assumed that, in determining the 
baseline for the project, the RPF failed to consider that it was within an IBA.  This indicates that the 
THPs baseline is inadequate as it does not fully consider the importance of the THP area and surrounding 
area to bird populations and birders. The RPF should conduct a more thorough analysis of the THP area’s 
importance as part of the Mendocino Coast IBA in order to determine a more accurate baseline. Without 
fully considering the significance of the IBA and the THP area’s role within the IBA, the THP baseline is 
inadequate. Without an accurate environmental baseline, it is impossible to determine the extent of the 
THP’s environmental impacts.     

 
30 Id. 

31Audubon Society, Important Bird Areas: Mendocino Coast, https://www.audubon.org/important-bird-
areas/mendocino-coast 

32Id. 

33 Cal. Dept. of Parks and Recreation, Jug Handle State Natural Reserve, https://www.parks.ca.gov/?page_id=441 

34Ebird, Mendocino Coast Bird Observations, 
https://ebird.org/barchart?byr=1900&eyr=2020&bmo=1&emo=12&r=US-CA_46 

35 Id. 
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There is also no mention of the fact that the THP area falls within the IBA in the cumulative 

impacts analysis section of the THP. Adverse effects to bird populations within the THP area could have a 
cascading effect on bird populations throughout the IBA. Despite this, the RPF has failed to consider the 
adverse impacts the THP will have throughout the greater IBA. The RPF should conduct a more thorough 
cumulative effects analysis to address the THPs effect on the IBA. Questions that should be considered 
include: How timber operations in an area that has not had timber operations in 65 years will impact the 
IBA and how the disturbance to bird populations within the THP area will impact bird populations 
throughout the IBA. 

 
 

III. The THP Lacks the Required Support for Its Conclusions Regarding Direct and 
Indirect Impacts.  
 

Determining and disclosing impacts of an agency’s proposed actions is basic to CEQA analysis.36 
Agencies abuse their discretion under CEQA if they make a “determination or decision [that] is not 
supported by substantial evidence” in the record.37 However, the THP fails to include impacts analysis or 
determination from the reconstruction, maintenance and use of existing logging roads.  The THP includes 
no quantification or even estimates of the logging operation’s environmental impacts throughout the THP 

A. Failure to Circulate all Necessary Information 
 

Even with specific direction to do so in the March 4, 2021 Letter from Julia Rhoads, the amended section 
1 does not identify Jughandle State Reserve and the 200 foot buffer as directed.  

The THP cites to 01-14-122 MEN (Peterson Gulch THP) for “option (a)” demonstration of maximum 
sustained production. (Section 1, p. 4.) This document is dated October 22, 2014, and so predates and is 
inconsistent with the current management plan for the JSDF, which was adopted in 2016. It cannot be 
relied upon to set maximum sustained yield levels. 

B. Impacts to Water Quality and Salmonids.  
 

Section 2 of the THP addresses logging in Class II WLPZ watercourse38 yet there is no clear 
explanation of the THP’s impacts to water quality and salmonid habitat and there is no evidence or 
analysis in support of use of exemptions under §§ 916.3 and 916.5 under either Section II or Section III of 
the THP. For instance, the THP requires the replacement of numerous culverts but includes no discussion 
of those project measures, nor the existing conditions for the culverts. impact assessment of the 

construction work to replace those culverts.39   
 

 
36 Mountain Lion Foundation v. Fish & Game Comm. 16 Cal. 4th 105, 134 (1997). 

37 Pub. Rec. Code., Div. 13, Chap. 6, §21168.5 

38 Revised THP sec. 2, pp. 37, 46. 

39 THP sec. 2, pp. 45-47. 
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It is not clear which in lieu exemptions from FPR Anadromous Salmonid Protection rules 

CALFIRE is using.40  Pages 55, 56, 58, 59 (Item 27) of the THP to provide for road reconstruction and or 

reuse in the WLPZ, including two landings.41  However, there is no analysis  regarding the impacts of this 
proposed practice and no evidential support for any such exemptions. The THP claims Section III 
addresses this issue but Section III similarly include absolutely no impact analysis.  Item 27 invokes 

additional exemptions for both tree felling and cable logging yet, similarly there is no analysis.42  
 
The THP also violates the FPRs because it does not discuss the U.S. Environmental Protection 

Agency’s (“EPA”) Total Managed Daily Load (“TMDL”) criteria for turbidity and sediment contributed 
to salmonid spawning pools due to reconstruction and use of the roads in the WLPZ. A discussion of the 

THP’S consistency with TMDLs is specifically mandated by the Forest Practice Rules, yet it is absent.43 
Additionally, the THP discusses historical conditions and logging practices but does not actually include 

any impact assessment of the actual Mitchell THP logging operations.44   
 

C. Impacts to Biological Resources.    
 

The THP discusses rare plants and wetlands on page 68.45 Yet there are no appropriate plant 

surveys. The THP consists mainly of boilerplate text and template lists of plants.46 Instead, the THP 
makes assumptions regarding the superiority of modern logging and fails to identify mitigation, except 

deferred mitigation.47 The THP also states that protection measures have been identified under Items 18, 
23, and 29 for Coho Salmon and Steelhead.  Those measures essentially consist of a recitation of 
boilerplate logging operation best management practices required in CALFIRE technical guidance set out 

in a table under Item 18.48 The THP, though,  fails to include – as required by CEQA and the FPA - any 
discussion of baseline, thresholds impact analysis, science based significance conclusions or project 
specific mitigation measures. regarding the impacts of THP logging operations.  

 
The THP also fails to adequately assess the Project’s logging operations impacts to amphibians, 

including the Foothill yellow legged frog, Red Legged Frog.  The THP errs in not identifying the FYLF 

 
40 THP sec. 2, pp. 55, 56, 58, 59 (Item 27) 

41 THP sec. 2, pp. 55, 56, 58, 59 (Item 27) 

42 THP sec. 2, pp. 59-60. 

43 Cal. Code Regs. Tit. 14, § 916.9(a)(1). 

44 THP sec. 4, pp. 126-128. 

45 THP sec. 2, p. 68. 

46 See CNPS Comment Letter on Mitchell Creek. 

47 THP sec. 4, pp. 116-117. 

48 THP sec. 2, pp. 18-21. 



11 
 

as a listed species,49 includes no assessment of the impacts to those species due to logging operations and 

does not include any standard or industry norm surveys for plants, wetlands, or amphibians.50   
 

D. Impacts to Recreational Resources.   
 
The THP does not include any actual user groups, JDF recreation activities or recreation areas 

except the Mendocino Visitors Center.  There is no analysis of trail uses by hikers, equestrians or cyclists 
or area use by naturalists and those interpreting the area for native plants and wildlife.  Thus, it provides 
no baseline for any environmental impact assessment.   

 
The visual impacts section fails to include a discussion regarding the visual impacts of new truck 

and haul roads nor of any required mitigation for the development of new roads, landings and the 
upgraded trail to road that will be viewed by the public, either during or after logging operations. The 
Section is devoid of impact assessment.  Instead, it only discusses impacts withing the logging area and 

not in the adjacent recreation areas and how those areas will be affected.51 The THP mentions some 
limited mitigation measures regarding the Visitors Center but otherwise provides no visual impact 

analysis.52 The THP also mentions some vague “logging slash reduction measures” but does not say how 

the logging slash will affect visitor’s recreational experience.53 The THP does not adequately describe the 
trails in the area nor does it include a map of hiking and biking trails in the area. It would help to reduce 
visual impacts if all slash was laid down within 200’ of hiking biking trails in the project area. 

 
The Recreational resources sections is also completely devoid of cumulative impact assessment.  

There is no discuss of the incremental impacts of the THP and not discussion of the combination of those 
impacts with the impacts from proposed and reasonably foreseeable JDSF THPs, e.g. Little North Fork 

Big River THP.  On page 119 the THP limits the cumulative assessment areas to 300 feet.54  This is 
patently absurd.  Hikers, bikers, bird watchers do not limit themselves to such narrow geographical area.  
Instead, CALFIRE ignores its duties to actually assess the real-world impacts to recreation due to the 
logging operations.  

 
Apparently logging vehicles will use Jug Handle State Park for access—which was not disclosed 

until 3/4/21.55 The impact to recreation has not been considered, nor the potential for sediment impacts, 

 
49 THP sec. 4, pp. 137-138. 

50 See California Department of Fish and Wildlife Memo to CALFIRE, February 22, 2020, submitted by CNPS and 
EPIC. 

51 THP sec. 4, p. 146. 

52 THP sec. 4, p. 146. 

53 THP sec. 4, p. 146. 

54 THP sec. 4, p. 119. 

55 Revised Section II, p. 75 (3/4/21) (“A DPR Right of Entry Permit for use of roads accessing JDFS through Jug 
Handle State Natural Preserve shall be obtained and amended into the THP prior to project implementation”) 
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whether these roads are appropriately constructed for this use, and how to avoid the introduction of 
invasive species to this unique forest ecosystem. 

 
Additionally, the THP concedes “[t]respass on the western portion of the WAA into JDSF has 

resulted in various issues including trash and vehicle dumping and erosion due to dirt bike use.”56 
Nevertheless there is no discussion of how improving existing roads will impact access and frequency of 
these detrimental activities in the Forest. 

 

E. Impacts to Visual Resources.  
 
The THP is required to but does not include any impact for visual impacts.  It simply concludes 

that after considering visual resources, there are not impacts.  But the THP contains zero evidence of any 
consideration, much less consideration that complies with CEQA.   

First, the THP does not identify the qualifications of the person preparing the visual impacts 
review.  It appears the preparer has no such qualifications to present.   

Second, the THP fails to include any technical or professional discussion of impacts, including 
identification public viewing points, viewsheds, possible changes to existing view conditions due to 
logging and any comparison of existing conditions with figures showing simulated changes to the 

environment.57   The THP on p. 63 states that there will be slash within 100 feet of road, yet the 

recreation and visual impacts of such slash are not assessed.58  The THP goes on to claim that slash will 

be “reduced for aesthetic purposes.”59  The THP fails, though, to provide any estimate or analysis about 
how much slash will remain, and whether it will be visible from viewshed areas and how much CALFIRE 
will reduce such slash. This lack of either identification or analysis of visual impacts continues on page 63 

regarding piling and burning by simply saying there will be no slash above 30 inches.60 But there is no 
commitment to this and the THP fails to include impact analysis of short term vs. long term visual or 
recreational impacts.  

 
The THP does not consider any mitigation measures for visual impacts to a recreation area highly 

used by the public. The THP is required to but does not include any mitigation measures for visual 
impacts.  Such mitigation measures include: 

 
i. Requiring 200 foot setbacks from any roads,  
ii. Lopping all slash within 200 feet of the traveled surface, which entails lopping and spreading 

slash so that no part of it generally remains more than 30 inches above the ground. This mitigation would 
enhance post-harvest aesthetics and doubling the width of the fire protection zone as currently defined in 
the Forest Practice Rules from 100 feet along publicly travelled roads to 200 feet. 

 
56 Revised Section II, p. 118 (3/4/21). 

57 See Caltrans Visual Resources  

58 THP sec. 2, p. 63. 

59 Id. 

60 Id. 
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iii.  Ensure that there will not be any landing slash piles readily visible from trails, roads and other 
public viewsheds.  E.g. spreading out vertical piles generated on a landing similar to the lopping 
specifications above. 

iv. Reduce aesthetics impacts by removing slash that has been spread on a bank that appears to be 

a landing pile as viewed from viewsheds.61   
 

F. The THP Fails to Define Clear Thresholds of Significance 
 
The cumulative impact analysis of Section IV fails to define clear thresholds of significance. One 

of the first steps in the CEQA process is to determine whether the project may have a significant effect on 
the environment. "If there is substantial evidence, in light of the whole record before the lead agency, that 
a project may have a significant effect on the environment, an environmental impact report shall be 
prepared."62 Thus, "[d]etermining whether a project may have a significant effect plays a critical role in 
the CEQA process."63 "[S]ince the preparation of an EIR is the key to environmental protection under 
CEQA, accomplishment of the high objectives of that act requires the preparation of an EIR whenever it 
can be fairly argued on the basis of substantial evidence that the project may have significant 
environmental impact."64 There is no "gold standard" for determining whether a given impact may be 
significant. "An ironclad definition of significant effect is not always possible because the significance of 
an activity may vary with the setting. For example, an activity which may not be significant in an urban 
area may be significant in a rural area."65  

 
Under the Guidelines, however, "[e]ach public agency is encouraged to develop and publish 

thresholds of significance that the agency uses in the determination of the significance of environmental 
effects. A threshold of significance is an identifiable quantitative, qualitative or performance level of a 
particular environmental effect, non-compliance with which means the effect will normally be determined 
to be significant by the agency and compliance with which means the effect normally will be determined 
to be less than significant."66 Such thresholds can be drawn from existing environmental standards, such 
as other statutes or regulations." “[A] lead agency's use of existing environmental standards in 
determining the significance of a project's environmental impacts is an effective means of promoting 
consistency in significance determinations and integrating CEQA environmental review activities with 
other environmental program planning and regulation."67 Lead Agencies may not arbitrarily establish 
thresholds to either create or avoid significant impacts. Thresholds must be backed by substantial 
evidence, which is defined in the CEQA statute to mean “facts, reasonable assumptions predicated on 

 
61 See GRT RPF Identification of Visual Impacts. 

62 CEQA, § 21082.2, subd. (d). 

63 Cal. Code Regs., 3 tit. 14, § 15064, subd. (a).)  

64 No Oil, Inc. v. City of Los Angeles 13 Cal.3d 68, 75 (1974). 

65 CEQA Guidelines, § 15064, subd. (b). 

66CEQA Guidelines, § 15064.7, subd. (a).)  

67 Communities for a Better Environment v. Resources Agency, 126 Cal. Rptr. 2d 441, 103 Cal. App. 4th 98 (Ct. 
App. 2002). 
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facts, and expert opinion supported by facts”.68 In addition, “[w]hen using a threshold, the lead agency 
should briefly explain how compliance with the threshold means that the project’s impacts are less than 
significant”.69 But, “[c]ompliance with the threshold does not relieve a lead agency of the obligation to 
consider substantial evidence indicating that the project’s environmental effects may still be 
significant.”70  

The THP does not contain any discussion of thresholds of significance or an explanation of how 
compliance with the threshold would indicate that the project’s impacts are less than significant. Instead, 
the THP simply states that the project will not have a significant adverse impact on the environment or 
that any effects that there would be have been mitigated.71 In the cumulative effects analysis, the THP 
similarly states that that “it is this RPF’s professional judgment that potential impacts resulting from this 
project have been mitigated to a level that prevents significant adverse impacts.”72 But, without a defined 
threshold of significance, what is the public to make of these statements? It’s all well and good to declare 
that the THP will have no significant impact but the RPF has failed to define what they mean by 
“significant”. By not defining a threshold of significance, the RPF has made it impossible to know what 
possible impacts would, in their eyes, qualify as significant adverse impacts. The public is expected to 
take the RPF at their word that the impacts associated with this project are not significant, or won’t be 
after mitigation, but it has been given no metric by which to measure that determination. By failing to 
define a threshold of significance, the RPF has robbed the public of the opportunity to truly understand 
the environmental impacts associated with this project and thus violated the primary goal of CEQA. 

The problem is larger than this one project. CalFire does not have the ability to determine 
whether the conclusory statements in the THP are accurate, despite repeated specific legislative direction 
to rectify the problems that this THP exemplifies. In its most recent AB 1492 Report-to-Legislature 
(2017), the Resources Agency conceded that, because it lacks scientific ecological performance measures, 
“[i]t is unclear how timber and ecosystem management regulations, combined with forest restoration 
projects, are impacting forest ecosystem function across California’s landscapes, and whether existing 
regulation policies and programs are achieving their intended goals.” (emphasis added.) Second, the 
Resource Agency has failed to prepare the guidance required of it per 2018 legislation, AB 2889, which 
would have made the review of THPs more transparent. Therefore, the conclusory statements contained in 
the Little North Fork Big River THP are all that more egregious and intentionally misleading because 
CalFire knows that it lacks the certainty many of the statements in the THP convey because CalFire has 
not developed the tools it needs as it is legally required to do. 

 

G. The THP Falsely Claims that There is No Late Seral Forest habitat Within 
the Plan Area 

 
Although the THP area was last harvested 55 years ago, it retains residual second growth and old 

growth strands which provide late seral forest habitat. This habitat is vital to the survival of endangered 

 
68 CEQA Guidelines § 15064.7(b). 

69 State CEQA Guidelines § 15064(b)(2). 

70 State CEQA Guidelines § 15064(b)(2). 

71 THP sec. 1, p. 7. 

72 THP sec. 4, p. 120. 
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species such as the NSO and the marbled murrelet. The THP itself states that “there are some residual 
trees and residual strands” within the THP area.73 In addition, during the Pre-harvest inspection, residual 
trees and stands were also documented.74  Mature second growth forests provide a wide variety of 
ecological benefits, including favorable conditions for sensitive understory herbaceous species.75 
Research from the Big River watershed suggests that many late seral conditions can develop within 80-
years after a timber harvest.76 As such, the THP area is well on its way to developing late seral 
characteristics. Researchers who conducted a direct comparison of a second growth stands that were 
being actively managed for late seral characteristics with second-growth stands that were allowed to 
naturally recover without human intervention, determined that “tree canopy cover, native species cover 
and richness, richness of coast redwood associated species, and the cover of Trillium ovatum (western 
wake robin) were significantly higher in naturally recovering versus actively managed stands.”77 Given its 
rarity and importance for the future of so many species of concern, CAL FIRE has a responsibility not to 
disturb this forest with unnecessary logging.   

 
The Forest Practice Rules require that the cumulative impacts analysis section of every THP 

analyze whether the THP will impact forests with late seral (mature) forest characteristics.78 Forests with 
these characteristics include “previously harvested forests that are in many possible stages of succession 
and may include remnant patches of late seral forest which generally conform to the definition of 
unharvested forests but do not meet the acreage criteria.”79  Given the fact that the above criteria 
specifically allows for strands which do not meet the acreage requirement to qualify as having late seral 
forest characteristics, the RPF should reconsider whether these strands qualify as having late seral forest 
characteristics. This is particularly true given the fact that the surrounding forest is over 60 years old 
which means that it can “provide some functional wildlife habitat for species primarily associated with 
late seral forest”.80 Because this forest is currently providing functional wildlife habitat to species 
associated with late seral forest and contains remnant strands of old growth redwoods, some of the plan 
area is properly classified as late seral forest habitat. To claim otherwise would be to make a 
determination not supported by substantial evidence within the THP itself.  

 

 
73 THP sec. 4, p. 148. 

74 Pre-Harvest Inspection for Mitchell Creek p.12. 

75 Russell, W. 2020. Herbaceous understory indicators of post-harvest recovery in coast redwood 

(Sequoia sempervirens) forests. Open Journal of Forestry 10:204-216 

76 Russell, W. and K. H. Michels. 2010. Stand development on a 127-year chronosequence of naturally 

regenerating Sequoia sempervirens (Taxodiaceae) forests. Madroño 57:229-241. 

77 Hanover, A., & Russell, W. (2018). Understory Recovery in Coast Redwood Communities: A Case Study 
Comparing a Naturally Recovering and an Actively Managed Forest. Open Journal of Forestry, 8, 489-499. 

78 Board of Forestry Technical Rule Addendum No.2 Cumulative Impacts Assessment, C., f. 

79 Id. 

80 THP sec. 4, p. 149. 
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H.  The THP Fails to disclose and discuss old growth trees in the project 
boundaries. 

 
The presence of old growth trees is not disclosed in the THP—N/A is marked in the Mitchell PHI 

Report dated (1/27/21). The observed “residual old growth redwood and Douglas-fir trees'' identified by 
the forester should be disclosed and the plan for harvest of these trees or in their vicinity discussed. 
Specifically, consistent with the JDSF Management Plan’s goal to have “significant cohorts of different 
ages and sizes of trees within the stand,” retention of these trees should be considered since old growth 
cannot be replenished within any meaningful time frame.81 Yet in the PHI Report in response to the 
question “[d]oes the plan accurately disclose any components that would be associated with Late 
Successional Forest Stands (e.g., large living and/or dead trees . . . ) that require disclosure and analysis in 
the cumulative impacts discussion,” the report states N/A, which is clearly not true given the observations 
of forester. 

Failing to disclose and consider the import of the presence of these old growth trees is 
inconsistent with the FPA and CEQA. CAL FIRE Assistant Deputy Director, Mr. Duane Shintaku on 
March 2, 2005, wrote a memo (attached hereto and incorporated herein) in which he recognizes the 
potential biological, cultural, historical and aesthetic value or significance of stands of large old trees, as 
well as some individual specimens.82 The memorandum states that potential significant adverse impacts 
pertaining to large old trees must be adequately disclosed, evaluated, and mitigated within the context of 
the existing FPRs, California Environmental Quality Act (CEQA), and the California Endangered Species 
Act (CESA) and extends this assessment to individual large old trees and small stands of large old trees 
less than 20 acres in size.83 

With regard to this project, the failure to disclose and discuss these large trees has at least the 
following implications: 

1.      Potential inconsistency with the California Forest Carbon Plan (2018), which notes that: 
“[i]ndividual large trees store and sequester more carbon than individual trees” and that “carbon can 
quickly be recovered to pre-treatment levels if large, fire-tolerant overstory trees are not removed in large 
quantities.” (California Forest Carbon Plan, p. 24-25.) Redwoods and Douglas fires in particular are 
masterful carbon sinks. (Id. p. 91.) 

2.      Recreational and aesthetic value of large trees. 
3.      Value to wildlife of large trees. 

I. Failure to consider the full extent of impacts to Recreation 
The RPF has not considered how the trail closures within the THP area will affect other trails 

within JDSF. CEQA requires that the significant environmental impacts to the foreseeable surrounding 
area also be considered, not just impacts the project will have on the project area itself.84 Closing a 
significant portion of the most highly used section of JDSF and redirecting those trail users to other, 
already highly used sections, will have a cumulative impact on those other sections in terms of how 

 
81 JDSF Management Plan, p. 66 

82 Shintaku, Duane. Memo to Region Chiefs dated March2, 2005. Subject: Disclosure, evaluation and protection of 
large old trees.  

83 Id.  

84 CEQA Guidelines, appen. G, § I, subd. (c) 
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crowded they are. The THP has failed to consider these impacts associated with higher trail usage on the 
open trails as a result of trails within the THP area being closed for long periods of time. 

  
The RPF has also failed to consider how other planned THPs within the western portion of JDSF 

will affect recreation opportunities. The five other THPs proposed for this area are within a few miles of 
each other and are being conducted within the most heavily used portion of the JDSF.85 In addition, CAL 
FIRE’s recently approved Red Tail THP (1-19-0024-MEN) closes an area adjacent to the popular Camp 
One recreation area.86 Despite this, the cumulative impacts analysis for this THP does not consider how 
these other THPs, and their accompanying trail closures, will impact recreation. CEQA requires that the 
cumulative impacts of a project and any foreseeable future projects be considered together in order to 
reveal the true impact of the projects taken together.87  With regards to recreational impacts, the RPF has 
failed to conduct the necessary cumulative impacts analysis because they have neglected to consider how 
these other projects will impact recreational opportunities.  Directing trail users to use another trail due to 
a THP closure won’t mitigate those impacts if that other trail is also closed due to another THP.  A more 
comprehensive analysis of when exactly the other THPs will be occurring, how long trail closures will 
last, and when there will be overlapping trail closures is necessary in order to fully consider the impacts 
of these trail closures.   

 
The THP also claims that because the closures are temporary the adverse impacts will be 

temporary and therefore non-significant.88 To quote the THP, “the impact to recreation resources from 
this project will be temporary and the area will be reopened for recreation following the completion of 
operations.”89 This claim ignores the fact that the timber harvest will have an impact on recreationists 
even after the trails are re-opened. The timber harvest will disturb plant and fungi species that 
recreationists enjoy viewing and collecting in the forests. The timber harvest plan could also change the 
condition of the trails themselves by using the trails for timber operations. The timber harvest plan will 
also disturb bird and animal species within the THP area which recreationists enjoy viewing. These 
changes, which will last long after timber operations conclude, have not been considered in the 
cumulative impacts analysis for recreation at all.  This is because the cumulative impacts assumes, 
incorrectly, that the only impacts to recreation will be the temporary closure of the trails. CEQA and the 
FPA require that a THP consider all of the likely significant impacts associated with a project and here the 
THP has clearly failed to do so with regards to recreation. 

 

J. Analysis of impacts to Northern Goshawk occurred in the wrong watershed 
 

 
85 Caspar 500 THP (1-20-00006-MEN), the Little North Fork Big River THP (1-20-00173-MEN), the Jug Handle 
THP (under development no record # yet), the Thompson and Berry Gulch THP (under development no record # 
yet) and the Railroad Gulch THP (under development no record # yet) 

86 Red Tail Timber Harvest Plan (1-19-0024-MEN) 

87 Pub. Res. Code, Div. 13,  § 21083(b); Cal. Code. Regs. tit. 14, §§ 15130, 15355 (2010). 

88 THP Sec. 4, p. 149. 

89 Id. 
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In the cumulative impacts section regarding impacts to Northern Goshawk, the THP says the 
following: 

 
“JDSF wildlife records report two possible sightings of northern goshawk that occurred in the 

Little North Fork Big River. The first sighting was in 1992 and the second was in 1994. No nests were 
observed and no sightings have been reported in the area since. The RPF has walked through all portions 
of the harvest area looking for signs of raptors. No raptor nests were observed and no signs of any raptors 
in the harvest area have been found. Any active raptor nest found in the harvest area will be protected as 
discussed in Section Il, Item #32. No significant cumulative adverse impacts are expected. ”90 

 
It appears that this language was copy and pasted from the Little North Fork Big River THP (1-

20-00173-MEN) which contains identical language on page 155. The public is left to assume that the RPF 
has not actually conducted an analysis of impacts to northern goshawk for this THP which is located 
within the Mitchell and Hare Creeks watersheds, not the Little North Fork Big River. Therefore, the 
finding that “no significant cumulative adverse impacts are expected” to the northern goshawk is not 
supported by substantial evidence. 

 

K. The THP will result in take of northern spotted owl 
 
Implementation of the THP likely would result in a taking of the northern spotted owl, which is 

listed by the U.S. FWS as threatened, in violation of 14 Cal. Code Regs., § 898.2. In fact, the situation for 
the NSO is so die that the U.S. FWS recently determined that uplisting to endangered was warranted. 
Please see attached report of biologist Tonja Chi (December 28, 2020).91 Consistent with Ms. Chi’s 
concerns, it is not apparent that the concerns of the CDFW have been addressed, including the 
Department’s request that CAL FIRE develop “scientifically-based and contemporary Forest Practice 
Rules to provide for the breeding, feeding, and sheltering of Northern Spotted Owls.”92 Specifically, the 
THP needs to require sufficient habitat retention to meet the needs of the NSO, as advised by the CDFW 
and not rely upon the Forest Practice Rules, which are “not sufficient for avoiding take” and must do 
adequate surveying.93 This has apparently not been addressed as the Pre-Harvest Inspection Report (Jan. 
27, 2021) offers the conclusory statement that “measures to address listed plant and wildlife habitat will 
be adequately and appropriately made” and references “the CDFW PHI Report” which is not apparently 
available to the public.94  

L. No showing of consistency with long-range annual harvest levels & desired 
future conditions 
 

The Mitchell THP fails to demonstrate compliance over time with harvest goals and limitations in 
the JSDF Management Plan. The Management Plan, and its supporting CEQA analysis, is based upon an 

 
90 THP sec. 4, p.138. 

91 Tonja Chi, Mitchell Creek Timber Harvest Plan, Northern Spotted Owl Evaluation Summary (Dec. 28, 2020) 

92 (Mitchell First Review Report, Question 10)  

93 Id. 

94 Id. at p. 12. 
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assumption that average annual harvest levels are not expected to exceed 20-25 million board feet per 
year, and “shall not exceed 35 MMBF per year.”95 The THP does not disclose the expected number of 
board feet to be harvested as part of this project, nor does it examine that anticipated harvest for other 
projects planned and completed on the Forest. Therefore, it is in violation of CEQA. 

 
Similarly, the desired future conditions in the JSDF Management Plan are: late seral or old-

growth at 15-25 percent of the Forest, older forest structure at 10-20 percent and mature and large trees at 
5-15 percent. The THP does not examine whether these older forest conditions are being met currently or 
if the proposed and past projects will allow achievement of these desired conditions.96 

 
 

IV. The Cumulative Impacts Analysis Is Flawed in Multiple Different Respects 
 
The Forest Practice Rules adopt the CEQA regulations’ definition of cumulative impacts from 

related projects: “the change in the environment which results from the incremental impact of the project 
when added to other closely related past, present, and reasonably foreseeable probable future projects.97 
The CEQA Guidelines provide that “[a]n EIR shall discuss cumulative impacts of a project when the 
project’s incremental effect is cumulatively considerable.”98 Cumulatively considerable is defined to 
mean “that the incremental effects of an individual project are significant when viewed in connection with 
the effects of past projects, the effects of other current projects, and the effects of probable future 
projects.”99 Cumulative impacts can result from individually minor but collectively significant projects 
taking place over a period of time.”100 EPIC v Johnson clearly mandated that the substantive CEQA 
requirement of assessing cumulative environmental impact must be included in the evaluation of each 
THP by CAL FIRE.101 The cumulative impact of past, present and future timber harvest plans is "a 
substantive criterion for the evaluation of the environmental impact" of a proposed timber harvest.102 
When analyzing cumulative impacts of timber harvest plans, it is important to remember that "cumulative 
damage [is] … greater than the sum of its parts."103  

 

A. The Cumulative Impacts Analysis of Proposed Future and Already 
Completed THPs were not adequately considered 

 

 
95 JDSF Management Plan p. 58. 

96 Id. at 66. 

97 Cal. Code Regs., tit. 14, § 896 et seq. 

98 Cal. Code Regs., tit. 14, § 15130.  

99 Cal. Code Regs., tit. 14, § 15065.  

100 Cal. Code Regs., tit. 14, § 895.1 

101 EPIC v Johnson, 170 Cal.App.3d 604, 624-625 (1983)  

102 Id. 

103 Id. at 625. 
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The THP has failed to consider the cumulative impacts which will be brought on by the slate of 
THPs proposed by CAL FIRE for the western portion of JDSF. CAL FIRE intends to conduct several 
other THPs nearby this one including the Caspar 500 THP (1-20-00006-MEN), the Little North Fork Big 
River THP (1-20-00173-MEN), the Jug Handle THP (under development no record # yet), the Thompson 
and Berry Gulch THP (under development no record # yet) and the Railroad Gulch THP (under 
development no record # yet).104 All of these THPs are within a few miles of each other and are proposed 
within the most heavily used portion of the JDSF.105  In addition, CAL FIRE’s recently approved Red Tail 
THP (1-19-0024-MEN) will cause trail closures in an area adjacent to the popular Camp One recreation 
area.106 Despite this, the cumulative impacts analysis for this THP only mentions the Jug Handle THP 
briefly and fails to discuss the other THPs at all.107 Merely identifying these two THPs is insufficient to 
adequately address the cumulative impacts of these THPs on this project. CEQA requires that 
environmental analysis actually assess the impacts of future THPs that are reasonably likely to occur.108 
When using a list method, as is the case here, the analysis must include “[a] summary of the expected 
environmental effects to be produced by those projects with specific reference to additional information 
stating where that information is available, and [a] reasonable analysis of the cumulative impacts of the 
relevant projects.”109  By failing to consider these other proposed THPs within the cumulative impacts 
analysis, this THP distorts the true cumulative environmental impacts of CAL FIRE’s actions. 

 
EPIC strongly believes that CAL FIRE should consider the full impacts of all of these proposed 

THPs within the cumulative impacts analysis of this THP. As it currently stands, CAL FIRE has 
piecemealed these proposed THPs into separate projects in a way that hides the true environmental 
impacts. While technical perfection in a cumulative impact analysis is not required, courts do require 
“adequacy, completeness, and a good faith effort at full disclosure.”110 By piecemealing these interrelated 
timber operations into six separate THPs, CAL FIRE attempts to obfuscate the full extent of the 
cumulative impacts of these projects. In doing so, CAL FIRE attempts to deny the public the opportunity 
to understand the full environmental impacts of its proposed actions and neglects its mandate to fully 
disclose the environmental impacts to the public.111   

 
The THP has also not fully considered the impacts of past THPs adjacent to the project area. 

Many past THPs including the Upper Hare THP (1-12-101 MEN) and the Top of Hare THP (1-15-125 
MEN), have occurred adjacent to the Mitchell Creek THP. Although, the THP lists these THPs as past 

 
104 CALFIRE, Summary of the Proposed Railroad South THP (May, 2019); CALFIRE, Summary of the Proposed 
Jug Handle THP (Oct. 2020; (There is not yet available from CAL FIRE a summary of the proposed Thompson and 
Berry Gulch THP) 

105 Strava Global Heat Map, Centered on JDSF, (accessed 2-3-21); Trail Forks, Statistics for JDSF Overview 
(accessed 3-2-21);  

106 Red Tail Timber Harvest Plan (1-19-0024-MEN) 

107 Mitchell Creek Timber Harvest Plan (1-20-00193-MEN) at 118 [hereinafter THP]. 

108 Cal. Code. Regs., tit. 14, §  § 15130(b) 

109 Cal. Code. Regs., tit. 14, §  § 15130(b)(4-5) 

110Mountain Lion Coalition v. Fish & Game Com. 214 Cal.App.3d 1043, 1051 (1989). 

111County of Santa Cruz v. State Bd. of Forestry, 64 Cal.App.4th 826, 830 (1998). 
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THPs conducted within the last 10 years, the THP does not meaningfully consider the impacts of these 
past projects and the cumulative impacts of this project in relation to these past projects. The map of 
Western JDSF attached to these comments which contains the location of every THP since 1997 
illustrates the considerable logging which has impacted the surrounding forest.112 Logging in the 
surrounding forest can have cumulative impacts on biological resources, recreation, and water quality. For 
example, if other parts of the forest which have not been considered have been harvested and had their 
habitat degraded, they can less effectively act as refugia for animals impacted by this THP. Such impacts 
take longer than 10 years to stop having an effect on wildlife behavior.113 Past Timber harvests outside of 
the immediate vicinity of this plan can also have long lasting impacts on visual resources that change 
where and how people choose to recreate. In addition, timber harvests conducted more than 10 years ago 
can continue to have negative impacts on water quality through sediment delivery from old logging roads 
and other harvest activities.114 Despite these impacts, the cumulative impacts analysis only discusses the 
THPs within the Mitchell and Hare creek watersheds and the biological assessment area which have 
occurred in the last 10 years.115 By failing to fully account for the extent of timber harvesting which CAL 
FIRE has conducted in the surrounding forest and which has occurred more than 10 years ago, the 
cumulative impacts analysis made a substantial error. Therefore, the conclusion that the project will not 
have a significant cumulative impact is not supported by substantial evidence. 

 

B. Cumulative and Direct Impacts Associated with Sedimentation of Hare and 
Mitchell Creeks Have Not Been Adequately Considered 

 

1. The project is located in watersheds particular sensitive to sediment 
impacts from timber harvests 

 
The majority of watercourses on the North Coast of California are impaired due to sediment 

caused by past timber harvests.116 Research at nearby Caspar Creek, which has a similar geology and land 
use history as Mitchell and Hare creeks, has determined that timber harvests and roads are the primary 
cause of sedimentation in these watersheds.117 Sedimentation is long lasting and has severe deleterious 

 
112 Map of Jackson Demonstration State Forest- Proposed Timber Harvest Plans as of December 2020.   

113 Ashton, Donald T., Sharyn B. Marks, and Hartwell H. Welsh Jr. "Evidence of continued effects from timber 
harvesting on lotic amphibians in redwood forests of northwestern California." Forest Ecology and Management 
221.1-3 (2006): 183-193. 

114 Keppeler, Elizabeth T. "Sediment production in a coastal watershed: legacy, land use, recovery, and 
rehabilitation." In: Standiford, Richard B.; Weller, Theodore J.; Piirto, Douglas D.; Stuart, John D., tech. coords. 
Proceedings of coast redwood forests in a changing California: A symposium for scientists and managers. Gen. 
Tech. Rep. PSW-GTR-238. Albany, CA: Pacific Southwest Research Station, Forest Service, US Department of 
Agriculture. pp. 69-77. Vol. 238. 2012. 

115 THP Sec. 4, p. 117. 

116 Klein, Randy D., Jack Lewis, and Matthew S. Buffleben. "Logging and turbidity in the coastal watersheds of 
northern California." Geomorphology 139 (2012): 136-144. 

117 Keppeler, Elizabeth, and Jack Lewis. "Understanding the hydrologic consequences of timber-harvest and 
roading: four decades of streamflow and sediment results from the Caspar Creek experimental watersheds." In: 
Furniss, M.; Clifton, C.; Ronnenberg, K. eds. Advancing the fundamental sciences: proceedings of the Forest 
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effects on aquatic ecosystems.118 In addition, the THP states that “Hare Creek has been placed on the 
Clean Water Act Section 303(d) lists as impaired water quality conditions due to excessive sediment 
loading and temperature.”119 Sediment impairment directly harms anadromous salmonid fisheries by 
reducing the viability of salmonid eggs and junior salmonids. As such, it is important to set a maximum 
amount of sediment that can be delivered into the river before adverse impacts to salmonids occur. 

 
The Forest Practice Rules state that “[e]very timber operation shall be planned and conducted to 

protect, maintain, and contribute to restoration of Properly Functioning Salmonid Habitat and listed 
salmonid Species. To achieve this goal, every timber operation shall be planned and conducted to: (1) 
Comply with the terms of a Total Maximum Daily Load (TMDL), (2) Prevent significant sediment load 
increase to a Watercourse system or Lake.”120 This THP is located in the Hare, Mitchell, and Caspar 
Creek watersheds. Caspar Creek is the site of a long running study that has demonstrated the negative 
impacts of sedimentation on north coast watercourses.121  Because of the negative effects of 
sedimentation, the North Coast Regional Water Quality Control Board has issued a blanket prohibition on 
“[t]he discharge of soil, silt, bark, slash, sawdust, or other organic and earthen material from any logging, 
construction, or associated activity of whatever nature into any stream or watercourse in the basin in 
quantities deleterious to fish, wildlife, or other beneficial uses.”122 A waiver can be obtained, but only if 
the THP meets stringent requirements set out in the General Waste Discharge Requirements approved by 
the Waterboard.123 The THP claims to satisfy these requirements.124 However, for the reasons discussed 
below EPIC believes that it does not. 

 

2. Project activities have the potential to produce high levels of sediment 
causing direct impacts  

 
This THP calls for numerous watercourse or stream crossings.125 According to the THP, these 

water crossings have a combined estimated sediment volume of 595 cu yd.126 Three of these crossings are 
significant, existing, or potential erosion sites.127 Water crossings have the potential for significant 

 
Service National Earth Sciences Conference, San Diego, CA, 18-22 October 2004. Gen. Tech. Rep. PNW-GTR-689. 
Portland, OR: US Forest Service, Pacific Northwest Research Station. 577 p.. 2007. 

118 Klein, Randy D., Jack Lewis, and Matthew S. Buffleben. "Logging and turbidity in the coastal watersheds of 
northern California." Geomorphology 139 (2012): 136-144. 

119 THP sec. 1, p. 3; THP sec. 5, p. 119. 

120 14 Cal. Code. Regs. 916.9(a) 
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environmental impacts to anadromous salmonid populations within Hare and Mitchell Creeks.128 The 
THP calls for the reopening and use of old logging roads in order to complete this timber harvest.  The 
JDSF MGMT plan identifies roads constructed from the 1950s to 1970s as “a major source of fine 
sediment.”129 Yet, this THP does not explain how reopening and relying on roads and skid trails 
constructed in the past is a superior option to constructing new roads or avoiding harvesting in those areas 
altogether. This lack of information violates 14 Cal. Code Regs., § 916. “A THP: shall fully describe: (A) 
the type and location of each measure needed to fully offset sediment loading, thermal loading, and 
potential significant adverse watershed Effects from the proposed Timber Operations, and (B) the 
Person(s) responsible for the implementation of each measure, if other than the Timber Operator.”130 

 
In addition, the THP calls for “8083 feet of temporary roads” and [p]roposed construction of a 

temporary road on an existing skid trail [that] crosses through a Class II WLPZ for a spring.”131 
Additional sedimentation caused by this THP would make attainment of water quality standards more 
difficult and any additional sedimentation as a result of this THP will have a significant cumulative 
impact on the anadromous fish populations within Hare, Caspar, and Mitchell Creeks. Despite this, most 
of the mitigations proposed for these water crossings are listed as low priority.132 The THP fails to 
adequately explain why these mitigations are listed as low priority given the importance of reducing 
sediment runoff into this watershed. 

 
The alternatives analysis should have considered abandonment of existing and proposed roads 

and watercourse crossings instead of deactivation.133 It is unclear whether the rock used to stabilize 
crossing outlets will be washed.134 

 

3. The THP relies on conclusory statements to explain that the project 
will not have adverse cumulative impacts to on-site and downstream 
beneficial uses of water. 

 
 With regards to cumulative sediment impacts, the THP currently states the following: 
 
“Past road construction and timber operations in the assessment area (particularly prior to the 

1973 Z’berg-Nejedly Forest Act) were a major source of sediment and created a legacy of accumulated 
channel deposits, road conditions, and erosion sites that continue to contribute sediment to streams in the 
assessment area. Combining these legacy effects from past projects with natural sediment sources and 

 
128Suttle, Kenwyn B., et al. "How fine sediment in riverbeds impairs growth and survival of juvenile salmonids." 
Ecological applications 14.4 (2004): 969-974. 

129 JDSF Management Plan p. 49. 

130 14 Cal. Code Regs., § 916.9. 

131 THP at 34. 

132THP sec. 2, p. 34 

133 See Revised Section II 3/4/21; 14 CCR 9239(a), 943.9(a), 963.9(a). 

134 See Revised Section II, p. 56 3/4/21. 
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future sediment production from proposed operations could create new or add to existing significant 
adverse cumulative impacts to on-site and downstream beneficial uses of water.”135  

 
Despite this, the THP claims that “[w]ith the application of mitigation measures for the proposed 

and future projects within the WAA, significant or cumulative adverse sediment effects are not expected 
to occur.”136 Given this reliance on mitigation measures to avoid significant or cumulative adverse 
sediment effects, it is imperative that these  mitigation measures be supported by substantial evidence that 
they will actually succeed in mitigating the adverse impacts of the harvest. However, the THP relies on 
conclusory statements which prevent the public from knowing whether the adverse sediment impacts will 
actually be mitigated. 

 
The THP has failed to calculate how much controllable sediment will be produced by harvest 

operations. Nowhere in the THP is there a quantification or even an estimate of the total amount of 
sediment that will be produced by the use of old roads, landings, skid trails, and timber harvesting 
activities. Given the fact that watershed is impaired from past timber harvests, proper environmental 
analysis requires that the RPF meaningfully consider how their actions will contribute to the overall 
sedimentation of Mitchell, Caspar, and Hare creeks. To merely state that “[w]ith the application of 
mitigation measures for the proposed and future projects within the WAA, significant or cumulative 
adverse sediment effects are not expected to occur” without calculating how much sediment will be 
produced by the THP assumes too much.137 Just because the amount of sediment delivered will be 
mitigated by following the forest practice rules does not mean that timber harvest activities will not have 
a cumulative impact on sedimentation. The existence of Mitigation measures alone cannot be used to 
avoid assessing whether a project's impacts will be significant.138 Nor can embedding mitigation measures 
in the project description obviate the need for a complete impact assessment.139 The THP neither 
calculates the amount of sediment that the harvest will produce nor calculates the amount of sediment that 
could be produced without generating a significant adverse impact. As such, the THP does not meet the 
information disclosure requirements of CEQA which requires that project planners show their work in 
order to explain how they determined whether a project would have a significant environmental impact. 
The public is expected to take the RPF at their word that the project will not produce adverse sediment 
impacts without being able to examine any calculation or threshold analysis conducted by the RPF that 
demonstrates this assertion.  

 
The THP does contain an erosion control plan which lists 33 erosion control points.140 For each 

erosion control point, the RPF has described mitigation measures that will reduce the sediment 
delivered.141 But, without a calculation of how much sediment will still be produced, this is not enough 

 
135THP sec. 4, p. 124. 

136Id. 

137Id. 

138 San Joaquin Raptor Rescue Center v. County of Merced, 149 Cal.App.4th 645, 663 (2007) 

139 Lotus v. Department of Transportation, 223 Cal. App. 4th 645, 656 (2014) 
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information to determine that “significant or cumulative adverse sediment effects are not expected to 
occur.” The THP also contains a Focused Engineering Geologic Report prepared by Patrick Brand at the 
Department of Conservation California Geological Survey.142 The report lists several actions that will 
reduce controllable sediment discharge associated with the harvest operations, but never calculates how 
much controllable sediment will actually be discharged. After identifying several unstable areas and 
opining that no additional mitigations are necessary for the vast majority of them, the report concludes 
that “it appears that the proposed silvicultural prescription is unlikely to significantly affect slope stability 
or to result in substantial increases in soil erosion or sedimentation.”143 CEQA requires more than that the 
project applicant explain how following environmental rules that they are already required to follow, such 
as the forest practice rules, will reduce negative environmental impacts. It is not the case that merely 
following the forest practice rules guarantees that a project will not have a significant impact on the 
environment. Following the forest practice rules explains how overall sediment production will be 
reduced but that doesn’t mean that the sediment that still will be produced won’t have a significant 
negative effect. The THP must do more to disclose the actual effects the THP will have on sedimentation 
of Hare Creek, Mitchell Creek, and Caspar Creek. For example, the THP could calculate the actual 
amount of sediment that will be produced by the THP. 

  

4. The Project fails to adequately consider the cumulative impacts of 
other timber harvests within the watershed assessment areas 

 
The three watersheds that are directly hydrologically linked with this THP area are Hare Creek, 

Mitchell Creek, and Caspar Creek.144 These creeks have already been impaired by past timber harvests 
and road construction. This situation is therefore exactly the kind of situation where quantifying the 
cumulative adverse sediment effects of past, present, and future THPs in the WAAs is the most 
warranted. However, the THP has not adequately considered these cumulative impacts. 

 
With regards to Caspar Creek the THP states “8 acres of the plan falls within the Caspar Creek 

Planning Watershed (1113.300404), below Read 508 along the ridge. For this reason, the impacts to the 
Caspar Creek Planning Watershed was not evaluated.”145 This rationalization for not evaluating the 
impacts to Caspar Creek is not supported by substantial evidence. Proper environmental planning requires 
the RPF to explain why they are not considering impacts to a watershed located within the plan area.  

 
With regards to Hare Creek and Mitchell Creek, the THP lists the THPs that have occurred in the 

WAAs in the last 10 years.146 The list describes the number of acres harvested in the prior plans.147 The 
RPF has not considered how this THP will add to the total amount of land harvested within the WAA. 
The RPF has not indicated that they actually considered these past THPs. Merely relaying the total 

 
142 THP sec. 5, p. 171. 

143 THP sec. 5, pp. 187. 

144 THP sec. 1, p. 3. 
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acreage and the harvesting method for the THPs conducted in the past 10 years does not quantify the  
amount of sediment produced by these other THPs. As the RPF would certainly agree, the amount of 
sediment delivered into a watercourse by a timber harvest is dependent on many factors and not simply 
the size of the harvest and the type of harvest method employed. Factors such as the proximity of harvest 
activities to watercourses, the steepness of slopes, and the stability of the soil, vary considerably from 
THP to THP and cause different THPs to deliver different levels of sediment. By failing to consider these 
factors, the RPF has failed to conduct a satisfactory cumulative impacts analysis for past sedimentation of 
these watersheds by other THPs. 

 

5. Not only can they not sustain their argument that there will be no 
significant adverse impacts due to sedimentation but there are 
countervailing facts that show that there will be significant impacts 

 
The proposed THP will produce sediment and deliver it into watercourses via the construction of 

new roads, skid trails, and landings. This THP calls for numerous watercourse or stream crossings.148 
According to the THP, these water crossings have a combined estimated sediment volume of 595 cu 
yd.149 Three of these crossings are significant, existing, or potential erosion sites.150 Water crossings have 
the potential for significant environmental impacts to anadromous salmonid populations within Hare and 
Mitchell Creeks.151 In addition, the THP calls for “8083 feet of temporary roads” and [p]roposed 
construction of a temporary road on an existing skid trail [that] crosses through a Class II WLPZ for a 
spring.”152 The THP goes on to discuss several mitigation measures that will reduce sediment delivery 
caused by these new roads on steep slopes.  While these mitigation measures will reduce the amount of 
sediment delivered into watercourses, they cannot prevent all sediment from being delivered into these 
watercourses. The Forest Practice rules require that “A THP: shall fully describe: (A) the type and 
location of each measure needed to fully offset sediment loading, thermal loading, and potential 
significant adverse watershed Effects from the proposed Timber Operations, and (B) the Person(s) 
responsible for the implementation of each measure, if other than the Timber Operator.”153  As such, it is 
incumbent upon the RPF to explain how these numerous watercourse crossings and new temporary roads 
comply with the goals of reducing sediment in these watersheds. 
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C. The THP’s Reliance on Forest Practice Rules to Determine CEQA 
Compliance is In Error. 

The THP Inappropriately Relies on the contention that compliance with the FPRs in WLPZs 

signifies compliance with CEQA.154  This is because the FPRs are not CEQA thresholds or environmental 
standards but instead are de minimus rules and the THP does not declare that they are any sort of 

threshold because it cannot; they not emission or discharge limits.155 Instead, the FPRs regarding WLPZs 
are directives regarding mitigation. CEQA requires that CALFIRE must use scientific evidence and 

conclusions to support its conclusions.156  Approval of CALFIRE’s certified regulatory program does not 
provide CALFIRE with the ability to depend on FPR compliance and doers not exempt CALFIRE from 

CEQA’s substantive standards for scientifically based impact assessment.157  
 
The THP does not comply with CEQA because it focuses only on the project itself and not the 

cumulative projects.   For instance, the statements in the THP that following CALFIRE FPRs, WLPZ 
rules, or standard practices “is expected” to not cause impacts, is not impact assessment but are bald 
conclusions based on assumptions, not data or analysis that are required to lead from facts and analysis to 

a conclusion.158 Therefore, the THP’s entire cumulative impact section fails to comply with CEQA, 
including, but not limited to the discussions regarding: impacts to water quality, salmonids, amphibians, 
rare plants, wetlands, recreation, aesthetics, and climate change.   

 

V. The THP Fails to Assess the Impacts of Related Reasonably Foreseeable Future 
Projects. 
 
When a project will be implemented in phases, the EIR must discuss and analyze the significant 

environmental effects of the entire project.”159 An EIR must analyze future expansion of a project or 
other action  if it is a reasonably foreseeable and any future action will change the the scope of the first 
such project and its environmental consequences.   This standard is consistent with the principle that 
"environmental considerations do not become submerged by chopping a large project into many little 
ones -- each with a minimal potential impact on the environment -- which cumulatively may have 

disastrous consequences."160  
 
Here, the numerous THPs that are reasonably foreseeable must be evaluated.  We know 

these THPs are anticipated and we know that CALFIRE is required to plan for all the THPs in 

 
154 See, THP sec. 2, pp. 18-21; THP sec. 4, pp. 122-124, 127 

155 See e.g., Rialto Citizens for Responsible Growth v. City of Rialto, 208 CA 4th 899, 933 (2012). 

156 Joy Road Area Forest & Watershed Assn. v. California Dept. of Forestry & Fire Protection, 142 Cal.App.4th 656, 
677 (2006). 

157 Ibid; Environmental Protection Information Center, Inc. v. Johnson 170 Cal. App. 3d 604, 624 (1985). 

158 Al Larson Boat Shop, Inc. v. Board of Harbor Commissioners, 18 Cal.App.4th 729, 749 (1993). 

159 14 CCR 15126, 15165. 

160 Bozung, supra, 13 Cal.3d at pp. 283-284; Laurel Heights Improvement Assn. v. Regents of University of 
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JDSF under the JDSF Management Plan.  Thus, those THPs, are indeed part of a larger 
management scheme and are and subject to JDSF established goals for future forest health 
conditions requires that future conditions be considered and states that future conditions are the 

core of the JDSF Management Plan.161 
 
For instance, the JDSF Management Plan requires that:  “For all timber harvesting plans, 

the RPF or designee shall conduct field evaluations to determine the visibility of the proposed 
THP in combination with the viewshed and the past, present and probably future 

operations….”162 Yet the THP does not consider the future impacts of various reasonably 
foreseeable future THPs all related because they are all conducted under the JDSF. This absence 
of impact assessment, at whatever level of detail violates CEQA, the FPA and the JDSF’s specific 
requirements to consider those future, foreseeable related CALFIRE THPs.   

 

VI. The THP Inappropriately Defers Analysis and Mitigation. 
 
CEQA requires that all foreseeable environmental impacts be assessed and that feasible 

mitigation measures be considered before the agency makes its decision to approve a project.163 Where 
mitigation measures are necessary to reduce impacts below the level of significance, members of the 
public and other agencies must be given an opportunity to review environmental document before the 

document and project are approved.164  Studies and mitigation measures that are deferred until after the 
environmental document is approved violates CEQA’s requirements for public and agency review and 

scrutiny of the environmental impacts.165 
 
Environmental review of discretionary projects should occur at the earliest meaningful stage to 

serve the purposes of public participation and informed decision-making.166 Sundstrom v. County of 
Mendocino explains: 

 
In Bozung v. Local Agency Formation Com., supra, 13 Cal.3d 263, 282, the Supreme Court 

approved "the principle that the environmental impact should be assessed as early as possible in 
government planning." Environmental problems should be considered at a point in the planning process 
"'where genuine flexibility remains.'" (Mount Sutro Defense Committee v. Regents of University of 
California, supra, 77 Cal.App.3d 20, 34.) A study conducted after approval of a project will inevitably 

 
161 JDSF Management Plan pp. 5, 6, 7, 61-70 

162 JDSF Management Plan, p. 275-276. 

163 Pub. Res. Code §§ 21002, 21002.1.   
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165 Sundstrom v. County of Mendocino, 202 Cal. App. 3rd 296 (1988). Further, to be valid, mitigations must be 
realistically enforceable. (Pub. Rec. Code, § 21081.6, subd. (b); Fed'n of Hillside & Canyon Associations v. City of 
Los Angeles, 83 Cal. App. 4th 1252, 1262 (requiring that mitigation measures actually be funded and implemented).) 
It is hard to know whether CalFire has or intends to apply resources to cause these studies, many of which it was 
obligated to complete years ago already but has not. 
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have a diminished influence on decisionmaking. Even if the study is subject to administrative approval, it 
is analogous to the sort of post hoc rationalization of agency actions that has been repeatedly condemned 
in decisions construing CEQA. (Id. at p. 35; No Oil, Inc. v. City of Los Angeles, supra, 13 Cal.3d 68, 81; 
Environmental Defense Fund, Inc. v. Coastside County Water Dist. (1972) 27 Cal.App.3d 695, 706 [104 
Cal.Rptr. 197].)167 

 
The THP improperly relies upon analysis or anticipated mitigation in numerous instances. First, 

the THP proposes to conduct the biological survey for rare plants after the THP has already been 
approved.168 Second, the proposed THP waives the requirement that harvest trees within the WLPZ be 
marked in advance of the PHI. Third, the THP proposes that consultation with CDFW on Marbled 
Murrelet habitat occur after the THP has already been approved. Finally, the THP proposes that 
mitigation associated with impacts to recreation will be studied in the future and entirely fails to consider 
certain impacts at all. 

 
The information deficiencies in the THP are also a violation of the FPA, which requires the THP 

to provide information on the presence and protection of known habitat or individuals of any listed plant 
and animal species and information on the presence and protection of non-listed plant and animal species 
that may be significantly affected by the proposed timber operations.169 Similarly, because the PHI 
identified old trees scattered throughout the area of proposed harvest, the impact of harvest on species 
primarily associated with LSH must be discussed, including connectivity and vegetation structure.170 The 
THP also needs to discuss how the proposed harvest will affect “existing functional wildlife habitat.”171 
None of this can be deferred to some later date. 

 

A. Botanical Survey being completed in 2021 and will be amended into the plan 
 
The plan currently calls for botanical surveys that conform to the 2018 “Protocols for Surveying 

and Evaluating Impacts to Special Status Native Plant Populations and Sensitive Natural Communities" to 
be conducted at some undetermined time in the future.172 It is unacceptable that CAL FIRE intends to 
conduct the botanical survey after the THP public comment period has already closed and the plan has 
been approved. Incredibly, before the surveys have even been conducted, CAL FIRE has concluded that 
“any necessary proposed protection measures” will be submitted “as a minor amendment to the plan.”173 

 
167 Id. 

168 See, e.g., Revised Section II, p. 71 (“Seasonally appropriate botanical surveys will be conducted in 2021 for the 
entire plan. The botanical surveys will be submitted with any necessary proposed protection measures as a minor 
amendment to the pln.  

16914 Cal. Code Regulations, § 1034, subd. (w). 

170 14 Cal. Code Regulations, §§ 919.16, 939.16, 959.26. 

171 Defined at 14 Cal. Code Regulations, § 895.1. 

172 CAL FIRE Responses to PHI Interagency Comments for Mitchell Creek THP at 4 [hereinafter responses]. 

173 Revised Section II, p. 71 (3/4/21). 
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Further, it appears that this project on public lands will rely primarily on the ability of the LTO to observe 
or become aware of rare species in order to protect them,174 which is not acceptable.  

 
One of the key purposes of CEQA and the THP process is to allow the public to comment on 

proposed plans before they are approved with the information necessary to make informed comments.175 
The Mitchell Creek THP area is adjacent to the Jug Handle State Natural Reserve which contains an 
exceedingly rare pygmy forest. The THP states that there are no pygmy forest species within the THP 
area, but the THP also states that a biological survey that conforms to the 2018 “Protocols for Surveying 
and Evaluating Impacts to Special Status Native Plant Populations and Sensitive Natural Communities" 
won’t be completed until 2021.176 While previous surveys were completed, they did not conform to the 
required survey protocols. The THP cannot confidently claim that there are no pygmy forest species 
within the THP area while simultaneously failing to conduct the appropriate botanical survey.     

 
Two years ago, pygmy manzanita was detected by a member of the public just outside of the THP 

area.177 Given this fact, it is quite likely that some pygmy forest exists within the THP area. There are also 
sightings of swamp harebell and pygmy cypress within the proposed THP documented within the 
California Natural Diversity Database.178 There are also 20 year-old surveys which discovered pygmy 
cypress and swamp harebell in the plan area.179 If the 2021 botanical survey does reveal sensitive species 
or habitat, the public will not have an opportunity to provide CAL FIRE with input as to how best to 
respond. This attempt to circumvent public comment and review violates the core requirements of CEQA 
and the FPA.180 CAL FIRE should freeze the THP approval process until the biological surveys can be 
completed. Then, CAL FIRE should begin a new 30 day comment period so that the public has an 
opportunity to thoughtfully review the surveys and provide feedback to CAL FIRE.   

 
If the future botanical survey does reveal sensitive species or habitat, the public will not have an 

opportunity to provide CAL FIRE with input as to how best to respond. This attempt to circumvent public 
comment and review violates the core requirements of CEQA and the FPA.181 CAL FIRE should freeze 
the THP approval process until the biological surveys can be completed. Then, CAL FIRE should begin a 
new 30 day comment period so that the public has an opportunity to thoughtfully review the surveys and 
provide feedback to CAL FIRE. Failure of the environmental review process to provide adequate 
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information and analysis constitutes a failure to proceed according to law and is an abuse of discretion.182 
In Joy Road Area Forest & Watershed Association v California Department of Forestry and Fire 
Protection, the Court of Appeals for the First Appellate District held that when conducting THPs, “[CAL 
FIRE] is not exempt from the notice and recirculation provisions of CEQA.”183 That decision stands for 
the idea that CAL FIRE should not approve THPs that contain substantial information that was not 
communicated to the public during the public comment period. These botanical surveys have the potential 
to reveal substantial new information about the environmental impacts of this timber harvest. So, 
deferring analysis until after the window closes for public review would constitute an abuse of discretion 
by CAL FIRE. 

 
CALFIRE further failed to comply with CEQA’s requirement for impact assessment prior to 

project approval by basing its conclusions on post-project approval plant and other surveys (e.g. 
California red legged frog), post-project approval development of mitigation measures, and in the absence 
of specific performance standards, protocol requirements, surveys, or thresholds for significance 

regarding impacts related to the post-approval surveys for rare plants, wetlands, and amphibians.184 In 

some cases the THP does not even make clear whether a survey was already completed.185 And the THP 
often simply cites and does not attach past surveys in the area but there is no information whether those 
surveys were on the logging operations area. 

 
These deficiencies also violate the FPA’s requirement to include this information in the THP, not 

at some later date. 
 

B. Felling of unmarked trees within the WLPZ  
 
The THP contains an alternative WLPZ practice which will delay environmental analysis and 

mitigation. The standard rule, 14 CCR 916.5(e), requires marking all harvest trees within the WLPZ prior 
to the preharvest inspection.186 One of the purposes of this rule is to prevent LTOs from harvesting large 
numbers of trees within the WLPZ which provide crucial shade for streams. Without that shade, the 
streams can become too warm and result in the taking of endangered coho salmon and threatened 
Steelhead and Chinook.187 The rule also protects the WLPZ from the impacts associated with the harvest 
itself on watercourses, such as sedimentation. By requiring the marking of all harvest trees within the 
WLPZ, the standard rule ensures that during the PHI the interagency inspection team can fully understand 
the extent of canopy removal and potential sedimentation that will occur during timber operations. Like 
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many forest practice rules, this procedural rule serves an important function as it allows the inspection 
team to make a fully informed decision regarding impacts the timber operations will have on water 
courses and anadromous fish populations. The proposed alternative permits the incidental harvest of 
unmarked trees within the WLPZ where “safety necessitates.”188 This would allow the LTO to harvest as 
many trees as they deemed necessary within the WLPZ without any opportunity for the PHI team to 
comment or object. 

 
14 CCR 916.6 does allow RPFs to propose alternative prescriptions for the protection of 

watercourses and lakes but only if certain criteria are met.189 14 CCR 916.6(a)(1)(B) requires “[a]n 
identification of any Beneficial Uses of water or other features listed in 14 CCR § 916.4(b), which may be 
adversely affected by the replaced standard prescription and the alternative practice.”190 Despite this 
requirement, the THP merely states that “all other forest practice rules and requirements stated in the THP 
apply, therefore beneficial uses should not be adversely affected, and no significant effects are 
anticipated.”191 This explanation is not sufficient to meet the requirements of 14 CCR 916.6(a)(1)(B).  

 
The protections for WLPZ contained in 14 CCR 916.5(e) are designed to go above and beyond 

the typical forest practice rule protections and thus replacing them with the standard protections does not 
adequately fulfill the mandate of 14 CCR 919.6(a)(1)(B). If the typical Forest Practice rules were 
sufficient to ensure the protection of the WLPZ, then 14 CCR 916.5(e) would be redundant and 
unnecessary. Clearly, in creating the additional protective measures for WLPZs found in 14 CCR 916.5(e) 
the Board of Forestry intended for those additional protective measures to not be so easily cast aside as 
they are within this THP. This conclusion is supported by the fact that the USFS Handbook states that 
“Designation by description should not be used… [w]hen individual trees are important to other 
resources… for example… in riparian zones.”192 The handbook also states that “designation by 
description should not be used… [w]hen the National Environmental Policy Act document identifies a 
high degree of complexity in the vegetation prescription."193 Given that this is a situation where the RPF 
has asked to not mark harvest trees in a riparian zone and there will be a high degree of complexity in the 
vegetation prescription, the USFS handbook is persuasive evidence that the RPF should have to mark the 
trees in the WLPZ prior to the PHI. EPIC is concerned that doing otherwise will allow the LTO to 
commit significant environmental harm the full extent of which has not been analyzed by the RPF or the 
PHI team. 

 
Another requirement for an RPF to propose to an alternative water course protection method is 

that there be “[a] plan for evaluating the results of the proposed alternative practice by either the plan 
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submitter or the Director” which “include[s] the criteria and procedures for evaluating and inspecting 
each approved alternative practice.”194 The description of this alternative WLPZ practice with the THP 
contains no such plan.195 The alternative claims that the proposed rule will “equal or better the standard” 
but without any plan to evaluate the impacts post implementation, this promise rings hollow.196  In a case 
such as this, where the standard Forest Practice Rule is clearly designed to ensure that all trees which will 
be harvested in the WLPZ are marked well in advance for the purposes of allowing the impacts to be fully 
considered during the PHI, it is not adequate for the THP to promise to do better without any plan to 
evaluate that result. The purpose of a THP is to inform the public and other trust agencies about the 
significant environmental impacts of a timber operation. When operations are being conducted in a 
particularly sensitive area, such as an WLPZ, and there are specific forest practice rules requiring the RPF 
to disclose the extent of operations prior to the PHI, it is unacceptable that the RPF would seek an 
alternative that allows the LTO to harvest whichever trees they choose at a later date.   

 
Given the fact that Hare Creek and Mitchell Creek are both anadromous salmonid bearing creeks 

and contain some of the last remaining coho, Steelhead, and Chinook habitat within California, it is 
imperative that the THP not cut corners when it comes to following the Forest Practice Rules concerning 
maintaining salmonid habitat. 14 CCR 916.9 et seq. lists stringent requirements for timber operations 
within the WLPZ of an anadromous bearing watercourse.197 The THP currently states that it meets these 
requirements.198 However, given the fact that the LTO will have the freedom to harvest whatever trees 
they deem necessary without any kind of inspection, that cannot be guaranteed.  Well accepted forestry 
practices, including the USFS Forest Handbook, forbid harvesting in riparian zones without marking trees 
prior to the inspection. This is because harvesting in flood prone areas without causing serious 
environmental damage requires planning, analysis, and care.199 Therefore, the RPF should follow 14 CCR 
916.5(e) and mark every harvest tree within the WLPZ. Then the RPF should have another PHI so that the 
inspection team can assess the extent of canopy loss and potential sedimentation within the WLPZ. 

 
Fish & Game Code Section 1602 states “[a]An entity shall not substantially divert or obstruct the 

natural flow of, or substantially change or use any material from the bed, channel, or bank of, any river, 
stream, or lake, or deposit or dispose of debris, waste, or other material containing crumbled, flaked, or 
ground pavement where it may pass into any river, stream, or lake” without notice.200 As you know, Fish 
& Game Code Section 1611 allows RPFs to use their THPs as notice for purposes of Fish & Game Code 
Section 1602 if  “ 
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The type and density of vegetation to be affected and an estimate of the area involved”201 is provided. 
Without preharvest marking of trees within the WLPZ, it is impossible for CDFW to know “the type and 
density of vegetation to be affected.”202 As such, this provision violates Fish and Game Code section 1602 
and 1611 and the THP cannot be approved. 

 

C. Marbled Murrelet Habitat Consultation will occur in 2021 and is being 
amended to the plan 

 
The marbled murrelet is listed as threatened under the federal Endangered Species Act and as 

endangered under California Endangered Species Act.203 Forest practice rule 14 CCR 898.2(d) states 
“[t]he Director shall disapprove a Plan as not conforming to the Rules of the Board if…[i]mplementation 
of the Plan as proposed would result in either a “taking” or finding of jeopardy of wildlife Species listed 
as rare, threatened, or endangered, by the Fish and Game Commission, the National Marine Fisheries 
Service, or Fish and Wildlife Service, or would cause significant, long-term damage to Listed Species.”204 
The marbled murrelet has also been designated by the Board of Forestry as a sensitive species pursuant to 
898.2(d).205 Coast Forest Practice Rule 919.11 provides: 

“Where there is evidence of an active murrelet site in or adjacent to the 
THP area, or where there is evidence of a potential Impact to a murrelet, 
the Director shall consult with CDFW as to whether the proposed THP 
will result in a "take" or "jeopardy" (pursuant to the California 
Endangered Species Act) of the murrelet before the Director may 
approve or disapprove a THP. Biological Assessments submitted with 
the THP that are prepared according to the CDFW Guidelines for 
Consultation shall be provided to the CDFW during consultation. If 
CDFW determines jeopardy or a take will occur as a result of operations 
proposed in the THP, the Director shall disapprove the THP unless the 
THP is accompanied by authorization by a wildlife agency acting within 
its authority under state or federal endangered species acts.”206 

 
CAL FIRE initially only disclosed two redwood trees within 0.25 miles of the plan area as 

potential marbled murrelet habitat.207 After CDFW scientists completed an initial field inspection, 
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additional marbled murrelet habitat which was not “not discussed in the THP nor illustrated on the THP 
maps” was identified.208 CDFW requested that “the RPF include CDFW marbled murrelet Consultation in 
Section II prior to Second Review in accordance with Title 14, California Code of Regulations, Section 
919.11 and disclose all marbled murrelet suitable habitat and protection measures.”209 In their response 
the RPF stated, “consultation will be revised into the THP when completed.”210 The amended THP again 
states “[s]pecific protection measures shall be submitted to CAL FIRE as a minor amendment.”211 A 
revised map does show “Potential Marbled Murrelet Habitat” in the XRA Unit. Nonsensically, however, 
that habitat appears to be just a couple to a few dozen feet in diameter. This species is in decline because 
of the loss of intact old growth forest habitat. “These dense shady forests are generally characterized by 
large trees with large branches or deformities for use as nest platforms. Murrelets nest in stands varying in 
size from several acres to thousands of acres. However, larger, unfragmented stands of old growth appear 
to be the highest quality habitat for marbled murrelet nesting.”212 A couple of hundred square feet is too 
small, resulting in a too small noise buffer as well. 

 
This attempt to postpone disclosure of potentially environmental significant impacts to marbled 

murrelet habitat until after the public comment period has run, violates the heart of CEQA and the FPA. 
These consultations are meant to take place before the plan is submitted so that the public can review the 
consultations and ensure that both CAL FIRE and CDFW fulfilled their statutory and regulatory 
obligations with regards to marbled murrelet protections. By submitting a THP that calls for conducting 
the consultations after the THP has already been approved, the RPF has denied the public an opportunity 
to comment on the consultations with regards to these endangered species. The purpose of requiring 
public review is “to demonstrate to an apprehensive citizenry that the agency has, in fact, analyzed and 
considered the ecological implications of its action.”213 On the other hand,  “If an EIR fails to include 
relevant information and precludes informed decisionmaking and public participation, the goals of CEQA 
are thwarted and a prejudicial abuse of discretion has occurred.”214 After the marbled murrelet 
consultation has taken place, the public comment period should be reopened for 30 days so that the public 
has an opportunity to give feedback on any newly discovered information. Any take of marbled murrelet 
associated with this project would be a violation of the Endangered Species Act.215 Any take of marbled 
murrelet would also violate the Forest Practice Rules which prohibit approval of a plan that would take a 
listed species.216 
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D. Analysis of Mitigation of Impacts to Recreation has been Deferred or Will 
Not be Conducted at All 

 
The proposed THP concedes that “[t]he assessment area is frequently used for recreation as 

compared to other areas on the state forest.”217 This statement fails to capture that thousands of residents 
of Mendocino County use Jackson Demonstration State Forest as their backyard.  The forest provides a 
multitude of recreational activities including mountain biking, hiking, birding, mushroom foraging, and 
observing rare plants. Most of the mountain bike trails within Mendocino County are located in JDSF and 
will be impacted by the series of THPs proposed by CAL FIRE.218  A Strava.com heatmap of trail usage 
shows that these trails are heavily used by recreationists of all kinds.219 Keep in mind, this heatmap only 
represents recreationists who record their usage of these trails using Strava. The vast majority likely do 
not.  

 
The proposed THP calls for “the area in and adjacent to the plan” to be closed for safety purposes 

during harvesting operations.220 This will result in these heavily used trails being closed for months. 
Although this is a non-physical change, it is directly linked to the physical changes that will be made to 
these trails by the timber operations. Therefore, in order to understand the full impact of the physical 
effects caused by the timber operations, the effects of the trail closures must be fully considered. As 
mitigation for the closures, the THP states that “alternative hiking and biking trails will be studied and 
communicated to local bike groups.”221 This statement reveals that the RPF has not yet studied alternative 
hiking and biking trails or the feasibility of rerouting recreationists to these other trails. Proper 
environmental review requires that planners fully consider the likely significant effects of their proposed 
projects before approval.222 The RPF has clearly failed to consider all of the likely significant effects of 
their project because, by their own admission, these alternative recreation options “will be studied” which 
indicates that they have not yet considered these impacts.223 

 
The THP also currently does not adequately account for permanent impacts to recreation and 

visual resources. Currently, the THP only discusses temporary impacts to recreation and visual resources 
associated with this timber harvest.224 By way of explanation, the THP states “Selection silviculture will 
be used within the majority of the plan area, where a well stocked stand will remain post-harvest, 
minimizing any aesthetic impacts that may be created. The shaded fuel break will reduce brush and slash 
along Road 330, creating a more open stand. Visual impacts are temporary, and are not expected to create 
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a cumulative visual impact.”225 This statement does not cite any research or studies indicating that 
selection silviculture minimizes aesthetic impacts. Selection silviculture has many negative visual impacts 
which the RPF has failed to analyze. For instance, tractor logging leaves a path of disturbed soil in its 
wake to reach harvest trees. Considering the fact that this plan calls harvest of approximately <40% of the 
stands basal area, it would seem prudent to actually analyze what the long term visual impacts of such a 
reduction would be.226 Without further study prior to approval of the impacts to recreation both during 
and after the harvest, the THP does not fulfill the requirements of CEQA.227 

 

VII. The Proposed THP Has an Unnecessarily Narrow Purpose and Need Statement and 
Fails to Consider Reasonable Range of Alternatives  
 
All THPs are required to have a “purpose and need statement,” “[a] statement of the objectives 

sought by the proposed project.”228 The purpose and need statement is then used as the basis for the 
required alternatives analysis.229 CAL FIRE is required to evaluate and compare the environmental 
impacts of alternatives to the proposed project in THP.230  “[CAL FIRE] is responsible for selecting a 
range of project alternatives for examination and must publicly disclose its reasoning for selecting those 
alternatives” but “[t]he range of potential alternatives to the proposed project shall include those that 
could feasibly accomplish most of the basic objectives of the project and could avoid or substantially 
lessen one or more of the significant effects.”231 CAL FIRE must consider the alternatives in enough 
detail to allow a comparative analysis of the alternatives against the proposed project.232 The THP is not 
required to consider “every conceivable alternative to a project” but it must consider “a reasonable range 
of potentially feasible alternatives that will foster informed decisionmaking and public participation.”233   

 
The proposed THP fails existing requirements for alternatives analysis in two ways. First, the 

purpose and need statement is too narrowly written, constricting the range of alternatives that CAL FIRE 
is obligated to consider. Second, even with the narrow purpose and need statement, CAL FIRE has failed 
to examine a reasonable range of alternatives.  

 

A. The Purpose and Need Statement is Too Narrow and Fails to Articulate 
Broad Discretion to CAL FIRE in Determining Course of Action 
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Here, unlike the majority of THPs, CAL FIRE is both the project applicant and the lead agency. 
In this way, CAL FIRE’s obligations towards alternatives analysis is perhaps different than other THP 
applicants. For one, the agency has broad discretion over its management of the JDSF, including but not 
limited to choosing where and in what amount logging will be conducted. Second, CAL FIRE has a 
public mandate to manage and protect California’s natural resources.  Given its broad discretion and its 
public mandate, CAL FIRE has a responsibility to consider a wider range of purposes than a private 
timber company typically would when drafting a THP.  

 
The THP currently states that “the purpose and need of the project as proposed is to demonstrate 

economical forest management by producing timber and allowing opportunities for research and 
demonstration purposes while giving due consideration to other inherent values of the forest.”234  This 
purpose stems from the JDSF management plan which does call for timber production to be one of the 
goals of the JDSF.235 However, the JDSF management plan has many other competing goals including 
research, forest restoration, ecological stewardship, recreation, aesthetic enjoyment, and protection of the 
forest.236 Despite these other goals, the purposes and need statement unnecessarily requires timber 
production. CAL FIRE should have considered other purposes for the project which met other goals 
outlined in the JDSF management plan. The purpose and need of the project could have been to conduct 
research into how best California’s forests can store carbon. Or, the purpose and need of the project could 
have been how to maximize this portion of JDSF for aesthetic enjoyment and recreation. CAL FIRE 
should go back to the drawing board and reconsider what the western portion of JDSF actually needs. It is 
perhaps for this reason that CAL FIRE failed to consider many of the benefits of the “no project 
alternative” to the management objectives of JDSF. A “no project alternative” would allow JDSF to 
research whether second growth forests which are allowed to naturally recover perform better than forests 
that are actively managed. Current research indicates that there is much promise in allowing second 
growth forests to naturally recover without the need for timber harvesting.237 The no project alternative 
would have the additional benefit of negating all of the impacts to recreation both during and after the 
current project as proposed.  

 

B. CAL FIRE Has Failed to Consider Reasonable Range of Alternatives 
 
Even with the current, narrow purpose and need statement, CAL FIRE has failed to examine a 

reasonable range of alternatives. THPs must consider “a reasonable range of potentially feasible 
alternatives that will foster informed decisionmaking and public participation.”238 The Mitchell Creek 
THP considers seven alternatives to the project as proposed.239 These are the No Project alternative, the 
Alternative Land Uses alternative, the Timing of Project alternative, the Alternative Site alternative, 
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Alternative Approach to Harvesting in the Proposed Stand alternative, the Private Acquisition Alternative, 
and the Transfer to Another State Agency Alternative.240 This list of alternatives fails to adequately 
consider other, less environmentally impactful actions which could occur within the project area. For 
instance, the project could be more focused on research or carbon sequestration. Another alternative could 
contain more protections for NSO and pygmy forest habitat. By failing to consider these more 
environmentally friendly alternatives, CAL FIRE has failed to “foster informed decisionmaking and 
public participation.”241 

 

VIII. Climate Disruption 
 
The THP’s analysis of GHG impacts is flawed in several ways. First, the THP engages in climate 

change denial by asserting that the cause of climate change may not be human activity. Second, the GHG 
calculator used within the THP lacks substantial evidence for its claim that the THP will reduce 
emissions. Third, the THP uses an inconsistent area of assessment that confuses the reader and obfuscates 
the actual impacts of the project. Fourth, the impacts analysis fails to consider the loss of carbon 
sequestration potential caused by the timber harvest. Fifth, the analysis contains contradictory statements 
that indicate that the RPF has not fully considered the severity of short term GHG emissions as compared 
to longer term ones. Given all of these issues, the RPF has committed an abuse of discretion under 
CEQA. 

 

A. The THP Contains Materially False Information 
 
CAL FIRE engages in climate change denial in its THP which should be removed from this and 

all future documents. In the GHG analysis of the cumulative impacts section of the THP, CAL FIRE 
states “exactly how and to what extent human activity plays a role in global climate change appears to be 
unknown.”242 Scientists have known for decades that Climate Change is manmade.243 So, it is 
disappointing that CAL FIRE chooses to regurgitate an industry talking point that the cause of climate 
change is unknown.  

 

B. Greenhouse Gas Estimates Rest on Faulty Assumptions 
 
Given the fact that the THP has chosen to engage in climate change denial, its consideration of 

the GHG impacts of the project is highly suspect. In general, the calculator CAL FIRE uses to calculate 
GHG emissions from timber operations contains several significant flaws. Fundamentally, the calculator 
ignores the dynamics of the dead and soil carbon. This creates artificial carbon sinks which make timber 
operations appear to produce fewer emissions than they actually do.  Moreover, the calculator assumes an 
unreasonably low loss of carbon due to site preparations. , The calculator also ignores the starting point 
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for wood products stores which obfuscates the actual amount of carbon emissions generated by timber 
operations. Finally, the calculator is based on the faulty assumption that sequestration will increase after a 
timber harvest. 

 
Any calculation of carbon emissions generated by timber operations must account for the carbon 

associated with dead wood, the forest floor and the mineral soil. The CAL FIRE calculator entirely fails 
to do so. By ignoring the carbon within the deadwood and soil, the calculator creates an artificial carbon 
sink. The result is that CAL FIRE has produced a calculator that can only gain carbon and cannot show a 
loss.  The estimate of losses due to site preparation within the calculator is impossibly low.  The 
calculator assumes incorrectly that hardwood slash decomposes immediately and then there is no 
accounting for this loss.  Instead of accounting for the losses from woody slash, which would at least 
amount to two tons per acre, the calculator uses an unchanging constant.  It stands to reason that the 
amount of woody slash generated would fluctuate depending on the extent of the timber operations. So, 
by using a constant number for that value within the calculations, the calculator betrays that it is not 
actually considering the carbon emissions of each timber operation on a case by case basis.  

 
Similarly, the estimates for stores in wood products are scientifically unsound.  The estimate 

relies on an average taken over 100 years. This crude average fails to account for the variability inherent 
within the process of turning forests into wood products.  The amount of wood harvested during each 
timber operation is different as is the interval between harvests. The calculator assumes that the timber 
operations are taking place in an area where no previous harvests have occurred, but the vast majority of 
California’s forest lands have already been harvested at least once.  On top of all of this, the Calculator 
incorrectly assumes that net carbon sequestration will increase after a timber harvest as compared to a no 
timber harvest scenario. Researchers at the USFS have concluded that not harvesting public timberlands 
would result in more carbon sequestration than either a “business as usual” harvest or increased 
harvesting.244 Considerable research has also been done showing that older forests store more carbon than 
younger forests.245 This alternative should have been carefully considered from the perspective of climate 
impacts, given the centrality of this policy issue in California. 

 
In sum, the proposed THP asserts that direct greenhouse gas emissions are minimal (that is, those 

emissions from logging operations themselves) and that these direct emissions are wholly offset, in the 
long-term, by the cumulative impacts from the operation of their timber program, which the proposed 
THP asserts will result in significant net carbon sequestration through increased carbon storage. The first 
assumption is incorrect because the calculator ignores the dynamics of dead and soil carbon, misjudges 
the carbon emissions associated with site preparations, and ignores the starting point for wood carbon 
stores. The second assumption is incorrect because researchers have documented that timber harvests 
actually decrease the rate of carbon sequestration of forests.  Given the serious flaws in CAL FIRE’s 
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GHG calculator, CAL FIRE’s determination that this project will not have a significant cumulative 
impact on global warming is not supported by substantial evidence. 

  

C. Inconsistent Area of Assessment Confuses Analysis 
  
To perform a cumulative impacts analysis, a THP must define the “assessment area” under which 

the THP will evaluate past and reasonably foreseeable probable projects. The Rules direct that 
“[c]umulative impacts shall be assessed based on the methodology described in Board Technical Rule 
Addendum Number 2 . . . .” 14 Cal Code Regs. § 898 (emphasis added). Technical Rule Addendum 
Number 2 states that in assessing cumulative effects, “[t]he RPF shall establish and briefly describe the 
assessment area within or surrounding the Plan for each resource subject and shall briefly explain the 
rationale for establishing the resource area. This shall be a narrative description and each established 
assessment area shall be shown on a map when a map adds clarity.” ”246  

 
There are multiple issues with the assessment area for greenhouse gas emissions. First, the THP 

fails to articulate an assessment area for this analyzing greenhouse gas emissions. The THP clearly adopts 
assessment areas for other resource analyses,247 but the THP does not explicitly state the assessment area 
for greenhouse gas emissions. Second, when examining the THP to attempt to determine the assessment 
area, the analysis is confused. When considering the direct impacts, the THP considers the direct 
emissions associated with logging.248 Thus, the assessment area is in part the THP area. The analysis then 
appears to argue that long-term sequestration, as documented by the “Option-(a)” growth and harvest 
modeling, on the entire JDSF offsets this emission (and therefore the project would not have a significant 
impact).249 This assessment area is then the entire JDSF. This approach is confused and confusing. One of 
the primary purposes of CEQA is to inform the public about the environmental impacts of proposed 
projects. If the methodology used to assess those impacts is so confusing as to make that assessment 
impossible, the planning documents have violated CEQA. 

 

D. Impacts Analysis Fails to Consider Loss of Carbon Sequestration Potential 
The effects of the proposed logging are more than just the carbon emitted by logging; it is also the 

lost sequestration potential by removing mature trees that are efficiently removing carbon dioxide from 
the atmosphere. The analysis in the proposed THP is flawed in that the THP only accounts for the carbon 
emissions from the proposed logging. The analysis does not consider that, absent logging, the trees would 
continue to sequester and store greenhouse gas emissions.  

 
This loss of carbon storage potential is important because mature redwood trees are exceptionally 

efficient at carbon sequestration and storage. Old-growth redwoods store more carbon per acre than any 
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forest type.250 Mature second-growth redwoods, like the forest here, are capable of storing more carbon 
than only the most “[s]uperlative old-growth [redwood] forests.”251 As the THP notes, carbon stored in a 
redwood forest is largely safe from fire--“Due to the mild climate, catastrophic wildfires are rare in the 
coast range.”252--and the dense, rot and decay resistant heartwood of redwoods further ensures long-term 
carbon storage.253 Even when dead, the decay-resistant heartwood of redwoods is capable of persistence 
for centuries. 

 
Researchers at the USFS have concluded that not harvesting public timberlands in general would 

result in more carbon sequestration than either a “business as usual” harvest or increased harvesting.254 
For the redwood region in particular, in-forest carbon storage is likely more stable than if the wood was 
milled and put to some productive use. According to the admittedly flawed greenhouse gas emission 
calculator, only 46.3% of harvested carbon would still be “in use” by the end of the century; the rest will 
be lost to slash piles, mill waste, and landfills, all of which will produce greenhouse gas emissions.255  

 

E. Contradictory Statements Plague GHG Evaluation 
 
The THP contains contradictory statements that critically affect the impacts analysis. The 

narrative description of greenhouse gas emissions states that “carbon stocks will be recouped within 10 
years of the initial harvest....”256 This statement is supposedly supported the “THP Green House (sic) Gas 
calculator” included in Section V of the THP. The calculator in Section V, however, that it will take 39 
years until carbon stocks are recouped from the initial harvest.257 This 29-year difference is incredibly 
meaningful. In 10 years, by 2030, California aims to reduce greenhouse gas emissions by 40% below 
1990 emissions levels.258 In 25 years, by 2045, the state aims to be wholly carbon neutral and maintain net 
negative emissions after.259 

 
This discrepancy is also particularly meaningful as it prolongs the period under which carbon 

emissions exceed carbon sequestered. Accepting for the sake of argument that the project will result in 
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short term increases in GHG emissions but, on the whole, this project, together with others in the JDSF, 
will increase carbon storage in forest products, the THP still does not consider short term impacts 
appropriately. Short term carbon emissions are more meaningful than hypothetical long-term carbon 
sequestration because, as science recognizes, to stave off the worst effects of climate change, society has 
a short time to drastically reduce greenhouse gas emissions.  

 
As directed by the United Nations’ International Panel on Climate Change (IPCC), curbing GHG 

emissions immediately is important to forestall worst case scenario warming projections.260 According to 
the IPCC, we need to achieve zero net carbon emissions by 2050 in order to limit climate change to +1.5 
C.261 The amount of short-term emissions (i.e., those before 2050) will therefore play a critical role in 
determining the extent of the climate catastrophe. The THP fails to consider the temporal nature of carbon 
emissions and sequestration. The total amount of emissions is important to account for but so is the 
timing of those emissions. By promising long term emission reductions in exchange for short term 
emission increases, the THP is ignoring the reality that emissions reductions need to occur in the short 
term if they are to be effective. Without a full understanding of these impacts, the environmental analysis 
of GHG impacts within the THP is incomplete.  

F. The THP fails to account for Climate Change’s Impact on Redwoods 
The THP has not considered how climate change will impact the ability of Coast Redwoods to 

grow back after being harvested. Researches have begun to learn that climate change could severely 
impact Coast Redwoods.262 As the California Coast becomes warmer and dryer suitable habitat for Coast 
Redwoods will diminish in size.263 Currently, there is very little research on how climate change will 
impact the ability of Coast Redwoods to regrow after a timber harvest. Historical assumptions about the 
regrowth rate and ability of coast redwoods are likely inaccurate in a world facing severe climate change. 
It is possible that opening up the canopy in order to let in sunlight, as this THP intends to do, will 
exacerbate these conditions by further drying out the soil. The THP has not considered how the 
combination of climate caused soil dryness and THP caused soil dryness will impact coast redwood 
regrowth post harvest. As such, the THP fails to consider whether redwood forests will regenerate on the 
sites where they are proposed for removal, particularly if removal will result in loss of soil moisture. 
There is also evidence that climate change has led to a reduction in forest resilience following high-

severity wildfire.264 Increasingly, forests that used to regenerate after wildfires will no longer do so due to 
climate change. The THP has not considered these impacts when discussing the forest’s capability to 
regenerate post-harvest. The loss of these redwoods would have both direct ecological as well as climate 
impacts. As discussed above, redwood forests, and individual old growth redwood trees, are critically 
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important carbon sinks. So, by inhibiting their recovery, this THP is directly contributing to a potential 
loss of carbon sequestration capability in the future. 
 

IX. The THP Violates the Public Trust Doctrine 
 
More than “‘a set of rules about tidelands,’” or “‘a restraint on alienation by the government,’” 

the public trust doctrine functions “‘largely as a public property right of access to certain public trust 
natural resources for various public purposes.’”265 Thus, the doctrine protects “expansive public use of 
trust property.”266 The range of public trust uses is broad, encompassing not just navigation, commerce, 
and fishing, but also the public right to hunt, bathe or swim.267 Furthermore, the concept of a public use is 
flexible, accommodating changing public needs.268 For example, an increasingly important public use is 
the preservation of trust lands “in their natural state, so that they may serve as ecological units for 
scientific study, as open space, and as environments which provide food and habitat for birds and marine 
life, and which favorably affect the scenery and climate of the area.”269 Thus, the state or trustee has “an 
affirmative duty to take the public trust into account in the planning and allocation of [trust] resources, 
and to protect public trust uses whenever feasible.”270 Any action which will adversely affect traditional 
public rights in trust lands is a matter of general public interest and “should therefore be made only if 
there has been full consideration of the state's public interest in the matter; such actions should not be 
taken in some fragmentary and publicly invisible way. Only with such a safeguard can there b[e] any 
assurance that the public interest will get adequate public attention.”271 

 
In the context of CEQA review, the public trust doctrine imposes an affirmative duty on 

government agencies like CalFire to undertake a public trust analysis to consider whether the conversion 
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of trust resources to private use is a proper use of public trust property.272 With regard to CalFire’s current 
proposal to log second- and third-generation trees within the Jackson Demonstration State Forest, CalFire 
must consider whether the THP reflects a proper use of public trust resources, especially because CalFire 
intends to permanently convert logged trees to a private resource thereby eliminating their role as a 
provider of nature resource services to the forest ecosystem and denying public access to them—
ultimately in favor of private commercial logging interests. Because these trees are on public land, if CAL 
FIRE does not approve a THP, those trees will not be logged and many of them will successfully mature 
into old growth trees. So, but for CAL FIRE’s proposed actions, highly valuable public trust resources 
would continue to develop and exist for potentially thousands of years. At the same time, climate change 
poses a real threat to the viability of Coastal Redwoods in the future. Some researchers believe that the 
Coast Redwoods won’t grow back in the same places or as greatly as they once did due to climate 
change.273 As such, CAL FIRE’s actions in approving this THP could permanently reduce the availability 
of this public trust resource to the citizens of California in the future. 

 

The forest stand proposed for harvest by THP 1-20-00193-MEN “Mitchell Creek” was last 
harvested 55 years ago.274 But, the THP area contains some “residual trees and residual strands” that 
existed prior to that harvest.275 These residual stands have lived long enough to naturally redevelop into  
mature second growth forest stands.276 In fact, during the Pre-harvest inspection, the inspectors observed 
“a number of scattered residual old growth redwood and Douglas fir trees.”277 Naturally recovering 
mature second growth forest stands provide vital habitat conditions that actively managed stands do 
not.278 As the stand continues to age, it will naturally continue to develop these important characteristics 
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without active management.279 Already, the forest stand constitutes “high-quality [northern spotted owl] 
nesting and roosting habitat.”280 However, the proposed timber harvest “will disrupt continuity within the 
main body of habitat and result in division and fragmentation; reducing quality, biological value, and 
immediate availability of this nesting and roosting habitat to spotted owls.”281 Given the fact that the 
northern spotted owl is an indicator species whose presence indicates a suitable habitat for a diverse array 
of other species, it is safe to say that this timber harvest plan will degrade the overall quality of habitat for 
not only the northern spotted owl but other forest species as well. Fish and wildlife resources are trust 
resources within the state of California.282 As such, CalFire must consider the impact to these species of 
removing second- and third-generation trees from the forest ecosystem, as such removal will significantly 
degrade available habitat for these species. 

 

It is not only wildlife species who will be adversely affected by the removal of these trees. The 
THP area contains many mountain biking and hiking trails that will be impacted by the harvest.283 Most 
of the mountain bike trails within Mendocino County are located in JDSF and will be impacted by the 
series of THPs proposed by CAL FIRE.284 A heatmap of trail usage shows that these trails are heavily 
used by recreationists of all kinds.285 This THP will both temporarily restrict access to popular trails as 
well as permanently alter the quality of these recreation opportunities by removing trees, adding new 
roads, and degrading visual resources.286 In addition of the impacts to the recreationists themselves, 
recreation provides considerable economic opportunity to local communities. In 2016, the USFS 
determined that, in the Northwest Forest Plan Area, recreation visitor spending had eclipsed timber 
production as a source of economic activity. Given its location next to the Mendocino Woodlands, it is 
possible that this section of JDSF will produce more income for the state of California as a place for 
recreation than it will if harvested for timber. Given these considerations, and the fact that JDSF is 
publicly owned land meant to be managed for the sake of Californians, CalFire has a trust responsibility 
to analyze the negative impacts to recreation and the local economy associated with these THPs. 
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Moreover, CalFire must undertake an atmospheric trust analysis, pursuant to the clear mandate 
set forth in the 2011 revision to the Forest Practices Act. Indeed, nearly one decade ago, the California 
Legislature declared, “[T]here is increasing evidence that climate change has and will continue to stress 
forest ecosystems, which underscores the importance of proactively managing forests so that they can 
adapt to these stressors and remain a net sequester of carbon dioxide.”287 Because “[S]tate forests play a 
critical and unique role in the State’s carbon balance by sequestering carbon dioxide from the atmosphere 
and storing it long term as carbon,” the California Legislature amended the Forest Practices Act require 
the implementation of “sustainable management practices” with a goal to ensure the state’s forests 
maintain an annual net sequester of five million metric tons of carbon dioxide through 2020.288 As a 
separate trust resource affected by CalFire’s THP for the Jackson Demonstration State Forest, CalFire 
must consider the impact to the atmosphere of removing second- and third- generation trees from the 
forest ecosystem, as such removal will increase the level of greenhouse gases in the atmosphere.  

 

Conclusion 

Thank you for taking the time to read our comments. If you have any questions about the content of this 
letter, please do not hesitate to contact EPIC at matt@wildcalifornia.org. 
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